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• Removal/Remand

• Jurisdiction
• Federal Question
• Diversity
• Supplemental Jurisdiction

How Does a Civil Case Arrive in Federal Court

• Magistrate Judge’s Role…
• Discovery Matters
• Discovery Motions
• Settlement Discussions
• Trial – on consent of the parties

• District Judge’s Role…
• Dispositive Motions
• Trials
• Appeals from Magistrate Judge’s rulings

The Dual System -- Magistrate Judge vs. District Judge
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• Motion to Dismiss
• Pleading Standard (Iqbal/Twombly)

• Motion Requirements
• District-wide briefing schedule
• Rules for Briefs, including TOC, TOA, and page limits

• Rules to Consider: (1) FRCP, (2) Local Rules, and (3) Chamber Specific
Practices

Initial Civil Motions/Proceedings

• Bail assessment and recommendation to Magistrate Judge
• Magistrate Judge presides over initial appearance/arraignment
• Appeal of bail determination
• Proposed scheduling order for discovery and pretrial motions
• Speedy Trial Act

Initial Criminal Proceedings
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 Rule 16 Conference and Local Rule 16.1
 Initial Disclosures under FRCP Rule 26
 Joint Discovery Plan
 Individual scheduling order for each case
 E-Discovery

Civil Pretrial Discovery

1. Scheduling Order. Except in categories of actions exempted by local rule, the district judge — or a
magistrate judge when authorized by local rule — must issue a scheduling order:

 after receiving the parties’ report under Rule 26(f); or
 after consulting with the parties’ attorneys and any unrepresented parties at a scheduling conference

2. Time to Issue. The judge must issue the scheduling order as soon as practicable, but unless the
judge finds good cause for delay, the judge must issue it within the earlier of 90 days after any
defendant has been served with the complaint or 60 days after any defendant has appeared.

3. Contents of the Order.
▫ Required Contents. The scheduling order must limit the time to join other parties, amend the pleadings,

complete discovery, and file motions.
▫ Permitted Contents.

FRCP Rule 16(b) – Scheduling 
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• Initial Disclosures
• Certain Proceedings Exempt from Initial Disclosures
• Disclosure of Expert Testimony
• Pretrial Disclosures

• Discovery Scope and Limits: unless otherwise limited by court order, parties
may obtain discovery regarding any:

 Non-privileged matter
 Relevant to any party’s claim or defense; and
 Proportional to the needs of the case

• Protective Orders and Filing Under Seal

FRCP Rule 26 – Disclosures

1. Conference Timing
 Except in a proceeding exempted from initial disclosure under Rule 26(a)(1)(B) or when

the court orders otherwise, the parties must confer as soon as practicable—and in any
event at least 21 days before a scheduling conference is to be held or a scheduling
order is due under Rule 16(b).

2. Conference Content; Parties' Responsibilities
 In conferring, the parties must consider:

o the nature and basis of their claims and defenses and the possibilities for promptly settling or
resolving the case;

omake or arrange for the disclosures required by Rule 26(a)(1);
o discuss any issues about preserving discoverable information; and
o develop a proposed discovery plan.

Rule 26(f)(1-2) – Conference of the Parties
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A brief intermezzo to remind us why we are all here…

• Questions to Ask

• Document hold communication/challenges

• Propose reasonable timelines and rolling production dates

• ESI production from the Government’s perspective…
 Differences between production in civil/criminal investigation
 How to build credibility with the investigating entity
 Preferred forms of production

Back to Federal Practice…ESI as it relates to Government Subpoenas 
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• In 2015, the FRCP were amended, this time with a specific
intent on the so called “e-discovery rules.” The amendments
focused on three key areas:

Civil E-Discovery

1. Limiting the scope of large discovery
requests

2. A spirit of cooperation

3. Flexibility around penalties when
reasonable steps when reasonable steps
were taken

• Rule 26(d)(2) states that either party can issue a Rule 34 request for
documents 21 days after the service of summons and complaint

• Must be careful with boilerplate responses when responding to
discovery requests – Rule 34 states that objections must be filed “with
specificity”

FRCP Rule 34 – Producing Documents, Electronically Stored 
Information, and Tangible Things, or Entering onto Land, for 
Inspection and Other Purposes
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• Not about perfection, but about reasonableness

• Parties must take reasonable steps in good faith to preserve and produce requested ESI

• Rule 37(e): Failure to Preserve ESI -- “If electronically stored information that should have been
preserved in the anticipation or conduct of litigation is lost because a party failed to take reasonable
steps to preserve it, and it cannot be restored or replaced through additional discovery, the court:

1. upon finding prejudice to another party from loss of the information, may order measures no greater
than necessary to cure the prejudice; or

2. only upon finding that the party acted with the intent to deprive another party of the information’s
use in the litigation may:

o presume that the lost information was unfavorable to the party
o instruct the jury that it may or must presume the information was unfavorable to the party; or
o dismiss the action or enter a default judgment"

FRCP Rule 37 – Electronically Stored Information (ESI)

5-Part E-Discovery 
Sanction Test

Court will ask questions like…

1. Has ESI been lost?
• Was a party prejudiced by the loss?

2. Should the “lost” ESI been preserved?

3. Did the party fail to take reasonable steps?

4. Can the “lost” ESI be restored or replaced?
• Was there specific intent to deprive the other

party of the ESI?
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• Brady v. Maryland, 373 U.S. 83 (1963)
 Duty to disclose exculpatory information or evidence when such evidence is material to guilt or punishment
 No reciprocal obligation upon criminal defendants because this would violate the Fifth Amendment

• Giglio v. United States, 405 U.S. 150 (1972)
 Duty to disclose material tending to impeach the character or testimony of the prosecution witness in a criminal 

trial
 Impeachment information under Giglio includes information such as prior criminal records or other acts of 

misconduct of prosecution witness, promises of leniency or immunity offered to prosecution witnesses

• Jencks Act, 18 U.S.C. § 3500
 Government must produce the prior statement of a government witness after the witness testifies on direct 

examination.
 Federal Rule of Criminal Procedure 26.2 implements the Jencks Act and sets forth procedures for applying it

Discovery in the Criminal Context

• Pending/Contemplated Motions
• Stipulation of Facts
• Contested Facts
• Witnesses
• Expert Witnesses

Pretrial Orders

• Exhibits
• Legal Issues
• Choice of Law
• Bifurcation
• Estimated Length of Trial

Pretrial Orders contain a variety of important information, including:
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Questions…
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(A) the law that provides the applicable statute of limi-
tations allows relation back; 

(B) the amendment asserts a claim or defense that arose
out of the conduct, transaction, or occurrence set out—or 
attempted to be set out—in the original pleading; or 

(C) the amendment changes the party or the naming of
the party against whom a claim is asserted, if Rule 
15(c)(1)(B) is satisfied and if, within the period provided by 
Rule 4(m) for serving the summons and complaint, the 
party to be brought in by amendment: 

(i) received such notice of the action that it will not
be prejudiced in defending on the merits; and 

(ii) knew or should have known that the action
would have been brought against it, but for a mistake 
concerning the proper party’s identity. 

(2) Notice to the United States. When the United States or a
United States officer or agency is added as a defendant by 
amendment, the notice requirements of Rule 15(c)(1)(C)(i) and 
(ii) are satisfied if, during the stated period, process was deliv-
ered or mailed to the United States attorney or the United
States attorney’s designee, to the Attorney General of the
United States, or to the officer or agency.

(d) SUPPLEMENTAL PLEADINGS. On motion and reasonable notice,
the court may, on just terms, permit a party to serve a supple-
mental pleading setting out any transaction, occurrence, or event 
that happened after the date of the pleading to be supplemented. 
The court may permit supplementation even though the original 
pleading is defective in stating a claim or defense. The court may 
order that the opposing party plead to the supplemental pleading 
within a specified time. 

(As amended Jan. 21, 1963, eff. July 1, 1963; Feb. 28, 1966, eff. July 
1, 1966; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 30, 1991, eff. Dec. 1, 1991; 
Pub. L. 102–198, § 11(a), Dec. 9, 1991, 105 Stat. 1626; Apr. 22, 1993, eff. 
Dec. 1, 1993; Apr. 30, 2007, eff. Dec. 1, 2007; Mar. 26, 2009, eff. Dec. 
1, 2009.) 

Rule 16. Pretrial Conferences; Scheduling; Management 

(a) PURPOSES OF A PRETRIAL CONFERENCE. In any action, the
court may order the attorneys and any unrepresented parties to 
appear for one or more pretrial conferences for such purposes as: 

(1) expediting disposition of the action;
(2) establishing early and continuing control so that the case

will not be protracted because of lack of management; 
(3) discouraging wasteful pretrial activities;
(4) improving the quality of the trial through more thorough

preparation; and 
(5) facilitating settlement.

(b) SCHEDULING.
(1) Scheduling Order. Except in categories of actions exempt-

ed by local rule, the district judge—or a magistrate judge
when authorized by local rule—must issue a scheduling order:

(A) after receiving the parties’ report under Rule 26(f); or
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(B) after consulting with the parties’ attorneys and any
unrepresented parties at a scheduling conference. 

(2) Time to Issue. The judge must issue the scheduling order
as soon as practicable, but unless the judge finds good cause 
for delay, the judge must issue it within the earlier of 90 days 
after any defendant has been served with the complaint or 60 
days after any defendant has appeared. 

(3) Contents of the Order.
(A) Required Contents. The scheduling order must limit

the time to join other parties, amend the pleadings, com-
plete discovery, and file motions.

(B) Permitted Contents. The scheduling order may:
(i) modify the timing of disclosures under Rules 26(a)

and 26(e)(1); 
(ii) modify the extent of discovery;
(iii) provide for disclosure, discovery, or preservation

of electronically stored information; 
(iv) include any agreements the parties reach for as-

serting claims of privilege or of protection as trial- 
preparation material after information is produced, in-
cluding agreements reached under Federal Rule of Evi-
dence 502; 

(v) direct that before moving for an order relating to
discovery, the movant must request a conference with 
the court; 

(vi) set dates for pretrial conferences and for trial;
and 

(vii) include other appropriate matters.
(4) Modifying a Schedule. A schedule may be modified only for

good cause and with the judge’s consent. 
(c) ATTENDANCE AND MATTERS FOR CONSIDERATION AT A PRETRIAL

CONFERENCE. 
(1) Attendance. A represented party must authorize at least

one of its attorneys to make stipulations and admissions 
about all matters that can reasonably be anticipated for dis-
cussion at a pretrial conference. If appropriate, the court may 
require that a party or its representative be present or reason-
ably available by other means to consider possible settlement. 

(2) Matters for Consideration. At any pretrial conference, the
court may consider and take appropriate action on the follow-
ing matters: 

(A) formulating and simplifying the issues, and eliminat-
ing frivolous claims or defenses; 

(B) amending the pleadings if necessary or desirable;
(C) obtaining admissions and stipulations about facts

and documents to avoid unnecessary proof, and ruling in 
advance on the admissibility of evidence; 

(D) avoiding unnecessary proof and cumulative evidence,
and limiting the use of testimony under Federal Rule of 
Evidence 702; 

(E) determining the appropriateness and timing of sum-
mary adjudication under Rule 56; 

(F) controlling and scheduling discovery, including or-
ders affecting disclosures and discovery under Rule 26 and 
Rules 29 through 37; 
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(G) identifying witnesses and documents, scheduling the
filing and exchange of any pretrial briefs, and setting 
dates for further conferences and for trial; 

(H) referring matters to a magistrate judge or a master;
(I) settling the case and using special procedures to as-

sist in resolving the dispute when authorized by statute or 
local rule; 

(J) determining the form and content of the pretrial
order; 

(K) disposing of pending motions;
(L) adopting special procedures for managing potentially

difficult or protracted actions that may involve complex 
issues, multiple parties, difficult legal questions, or un-
usual proof problems; 

(M) ordering a separate trial under Rule 42(b) of a claim,
counterclaim, crossclaim, third-party claim, or particular 
issue; 

(N) ordering the presentation of evidence early in the
trial on a manageable issue that might, on the evidence, 
be the basis for a judgment as a matter of law under Rule 
50(a) or a judgment on partial findings under Rule 52(c); 

(O) establishing a reasonable limit on the time allowed
to present evidence; and 

(P) facilitating in other ways the just, speedy, and inex-
pensive disposition of the action. 

(d) PRETRIAL ORDERS. After any conference under this rule, the
court should issue an order reciting the action taken. This order 
controls the course of the action unless the court modifies it. 

(e) FINAL PRETRIAL CONFERENCE AND ORDERS. The court may
hold a final pretrial conference to formulate a trial plan, includ-
ing a plan to facilitate the admission of evidence. The conference 
must be held as close to the start of trial as is reasonable, and 
must be attended by at least one attorney who will conduct the 
trial for each party and by any unrepresented party. The court 
may modify the order issued after a final pretrial conference only 
to prevent manifest injustice. 

(f) SANCTIONS.
(1) In General. On motion or on its own, the court may issue

any just orders, including those authorized by Rule
37(b)(2)(A)(ii)–(vii), if a party or its attorney:

(A) fails to appear at a scheduling or other pretrial con-
ference; 

(B) is substantially unprepared to participate—or does
not participate in good faith—in the conference; or 

(C) fails to obey a scheduling or other pretrial order.
(2) Imposing Fees and Costs. Instead of or in addition to any

other sanction, the court must order the party, its attorney, 
or both to pay the reasonable expenses—including attorney’s 
fees—incurred because of any noncompliance with this rule, 
unless the noncompliance was substantially justified or other 
circumstances make an award of expenses unjust. 

(As amended Apr. 28, 1983, eff. Aug. 1, 1983; Mar. 2, 1987, eff. Aug. 
1, 1987; Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 12, 2006, eff. Dec. 1, 2006; 
Apr. 30, 2007, eff. Dec. 1, 2007; Apr. 29, 2015, eff. Dec. 1, 2015.) 
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(d) PUBLIC OFFICERS; DEATH OR SEPARATION FROM OFFICE. An ac-
tion does not abate when a public officer who is a party in an offi-
cial capacity dies, resigns, or otherwise ceases to hold office while 
the action is pending. The officer’s successor is automatically sub-
stituted as a party. Later proceedings should be in the substituted 
party’s name, but any misnomer not affecting the parties’ sub-
stantial rights must be disregarded. The court may order substi-
tution at any time, but the absence of such an order does not af-
fect the substitution. 

(As amended Dec. 29, 1948, eff. Oct. 20, 1949; Apr. 17, 1961, eff. July 
19, 1961; Jan. 21, 1963, eff. July 1, 1963; Mar. 2, 1987, eff. Aug. 1, 1987; 
Apr. 30, 2007, eff. Dec. 1, 2007.) 

TITLE V. DISCLOSURES AND DISCOVERY 

Rule 26. Duty to Disclose; General Provisions Governing Discovery 

(a) REQUIRED DISCLOSURES.
(1) Initial Disclosure.

(A) In General. Except as exempted by Rule 26(a)(1)(B) or
as otherwise stipulated or ordered by the court, a party
must, without awaiting a discovery request, provide to the
other parties:

(i) the name and, if known, the address and telephone
number of each individual likely to have discoverable 
information—along with the subjects of that informa-
tion—that the disclosing party may use to support its 
claims or defenses, unless the use would be solely for 
impeachment; 

(ii) a copy—or a description by category and loca-
tion—of all documents, electronically stored informa-
tion, and tangible things that the disclosing party has 
in its possession, custody, or control and may use to 
support its claims or defenses, unless the use would be 
solely for impeachment; 

(iii) a computation of each category of damages
claimed by the disclosing party—who must also make 
available for inspection and copying as under Rule 34 
the documents or other evidentiary material, unless 
privileged or protected from disclosure, on which each 
computation is based, including materials bearing on 
the nature and extent of injuries suffered; and 

(iv) for inspection and copying as under Rule 34, any
insurance agreement under which an insurance busi-
ness may be liable to satisfy all or part of a possible 
judgment in the action or to indemnify or reimburse 
for payments made to satisfy the judgment. 

(B) Proceedings Exempt from Initial Disclosure. The follow-
ing proceedings are exempt from initial disclosure: 

(i) an action for review on an administrative record;
(ii) a forfeiture action in rem arising from a federal

statute; 
(iii) a petition for habeas corpus or any other pro-

ceeding to challenge a criminal conviction or sentence;
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(iv) an action brought without an attorney by a per-
son in the custody of the United States, a state, or a 
state subdivision; 

(v) an action to enforce or quash an administrative
summons or subpoena; 

(vi) an action by the United States to recover benefit
payments; 

(vii) an action by the United States to collect on a
student loan guaranteed by the United States; 

(viii) a proceeding ancillary to a proceeding in an-
other court; and 

(ix) an action to enforce an arbitration award.
(C) Time for Initial Disclosures—In General. A party must

make the initial disclosures at or within 14 days after the 
parties’ Rule 26(f) conference unless a different time is set 
by stipulation or court order, or unless a party objects 
during the conference that initial disclosures are not ap-
propriate in this action and states the objection in the 
proposed discovery plan. In ruling on the objection, the 
court must determine what disclosures, if any, are to be 
made and must set the time for disclosure. 

(D) Time for Initial Disclosures—For Parties Served or
Joined Later. A party that is first served or otherwise 
joined after the Rule 26(f) conference must make the ini-
tial disclosures within 30 days after being served or joined, 
unless a different time is set by stipulation or court order. 

(E) Basis for Initial Disclosure; Unacceptable Excuses. A
party must make its initial disclosures based on the infor-
mation then reasonably available to it. A party is not ex-
cused from making its disclosures because it has not fully 
investigated the case or because it challenges the suffi-
ciency of another party’s disclosures or because another 
party has not made its disclosures. 

(2) Disclosure of Expert Testimony.
(A) In General. In addition to the disclosures required by

Rule 26(a)(1), a party must disclose to the other parties the
identity of any witness it may use at trial to present evi-
dence under Federal Rule of Evidence 702, 703, or 705.

(B) Witnesses Who Must Provide a Written Report. Unless
otherwise stipulated or ordered by the court, this disclo-
sure must be accompanied by a written report—prepared
and signed by the witness—if the witness is one retained or
specially employed to provide expert testimony in the case
or one whose duties as the party’s employee regularly in-
volve giving expert testimony. The report must contain:

(i) a complete statement of all opinions the witness
will express and the basis and reasons for them; 

(ii) the facts or data considered by the witness in
forming them; 

(iii) any exhibits that will be used to summarize or
support them; 

(iv) the witness’s qualifications, including a list of
all publications authored in the previous 10 years; 

(v) a list of all other cases in which, during the pre-
vious 4 years, the witness testified as an expert at trial 
or by deposition; and 
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(vi) a statement of the compensation to be paid for
the study and testimony in the case. 

(C) Witnesses Who Do Not Provide a Written Report. Unless
otherwise stipulated or ordered by the court, if the witness 
is not required to provide a written report, this disclosure 
must state: 

(i) the subject matter on which the witness is ex-
pected to present evidence under Federal Rule of Evi-
dence 702, 703, or 705; and 

(ii) a summary of the facts and opinions to which the
witness is expected to testify. 

(D) Time to Disclose Expert Testimony. A party must make
these disclosures at the times and in the sequence that the 
court orders. Absent a stipulation or a court order, the dis-
closures must be made: 

(i) at least 90 days before the date set for trial or for
the case to be ready for trial; or 

(ii) if the evidence is intended solely to contradict or
rebut evidence on the same subject matter identified 
by another party under Rule 26(a)(2)(B) or (C), within 
30 days after the other party’s disclosure. 

(E) Supplementing the Disclosure. The parties must supple-
ment these disclosures when required under Rule 26(e). 

(3) Pretrial Disclosures.
(A) In General. In addition to the disclosures required by

Rule 26(a)(1) and (2), a party must provide to the other par-
ties and promptly file the following information about the
evidence that it may present at trial other than solely for
impeachment:

(i) the name and, if not previously provided, the ad-
dress and telephone number of each witness—sepa-
rately identifying those the party expects to present 
and those it may call if the need arises; 

(ii) the designation of those witnesses whose testi-
mony the party expects to present by deposition and, 
if not taken stenographically, a transcript of the perti-
nent parts of the deposition; and 

(iii) an identification of each document or other ex-
hibit, including summaries of other evidence—sepa-
rately identifying those items the party expects to 
offer and those it may offer if the need arises. 

(B) Time for Pretrial Disclosures; Objections. Unless the
court orders otherwise, these disclosures must be made at 
least 30 days before trial. Within 14 days after they are 
made, unless the court sets a different time, a party may 
serve and promptly file a list of the following objections: 
any objections to the use under Rule 32(a) of a deposition 
designated by another party under Rule 26(a)(3)(A)(ii); and 
any objection, together with the grounds for it, that may 
be made to the admissibility of materials identified under 
Rule 26(a)(3)(A)(iii). An objection not so made—except for 
one under Federal Rule of Evidence 402 or 403—is waived 
unless excused by the court for good cause. 

(4) Form of Disclosures. Unless the court orders otherwise, all
disclosures under Rule 26(a) must be in writing, signed, and 
served. 
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(b) DISCOVERY SCOPE AND LIMITS.
(1) Scope in General. Unless otherwise limited by court order,

the scope of discovery is as follows: Parties may obtain discov-
ery regarding any nonprivileged matter that is relevant to any
party’s claim or defense and proportional to the needs of the
case, considering the importance of the issues at stake in the
action, the amount in controversy, the parties’ relative access
to relevant information, the parties’ resources, the impor-
tance of the discovery in resolving the issues, and whether the
burden or expense of the proposed discovery outweighs its
likely benefit. Information within this scope of discovery need
not be admissible in evidence to be discoverable.

(2) Limitations on Frequency and Extent.
(A) When Permitted. By order, the court may alter the

limits in these rules on the number of depositions and in-
terrogatories or on the length of depositions under Rule 30.
By order or local rule, the court may also limit the num-
ber of requests under Rule 36.

(B) Specific Limitations on Electronically Stored Informa-
tion. A party need not provide discovery of electronically
stored information from sources that the party identifies
as not reasonably accessible because of undue burden or
cost. On motion to compel discovery or for a protective
order, the party from whom discovery is sought must show
that the information is not reasonably accessible because
of undue burden or cost. If that showing is made, the court
may nonetheless order discovery from such sources if the
requesting party shows good cause, considering the limita-
tions of Rule 26(b)(2)(C). The court may specify conditions
for the discovery.

(C) When Required. On motion or on its own, the court
must limit the frequency or extent of discovery otherwise
allowed by these rules or by local rule if it determines
that:

(i) the discovery sought is unreasonably cumulative
or duplicative, or can be obtained from some other 
source that is more convenient, less burdensome, or 
less expensive; 

(ii) the party seeking discovery has had ample oppor-
tunity to obtain the information by discovery in the 
action; or 

(iii) the proposed discovery is outside the scope per-
mitted by Rule 26(b)(1). 

(3) Trial Preparation: Materials.
(A) Documents and Tangible Things. Ordinarily, a party

may not discover documents and tangible things that are
prepared in anticipation of litigation or for trial by or for
another party or its representative (including the other
party’s attorney, consultant, surety, indemnitor, insurer,
or agent). But, subject to Rule 26(b)(4), those materials
may be discovered if:

(i) they are otherwise discoverable under Rule
26(b)(1); and 

(ii) the party shows that it has substantial need for
the materials to prepare its case and cannot, without 
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undue hardship, obtain their substantial equivalent by 
other means. 

(B) Protection Against Disclosure. If the court orders dis-
covery of those materials, it must protect against disclo-
sure of the mental impressions, conclusions, opinions, or 
legal theories of a party’s attorney or other representative 
concerning the litigation. 

(C) Previous Statement. Any party or other person may,
on request and without the required showing, obtain the 
person’s own previous statement about the action or its 
subject matter. If the request is refused, the person may 
move for a court order, and Rule 37(a)(5) applies to the 
award of expenses. A previous statement is either: 

(i) a written statement that the person has signed or
otherwise adopted or approved; or 

(ii) a contemporaneous stenographic, mechanical,
electrical, or other recording—or a transcription of 
it—that recites substantially verbatim the person’s 
oral statement. 

(4) Trial Preparation: Experts.
(A) Deposition of an Expert Who May Testify. A party may

depose any person who has been identified as an expert
whose opinions may be presented at trial. If Rule
26(a)(2)(B) requires a report from the expert, the deposition
may be conducted only after the report is provided.

(B) Trial-Preparation Protection for Draft Reports or Disclo-
sures. Rules 26(b)(3)(A) and (B) protect drafts of any report
or disclosure required under Rule 26(a)(2), regardless of the
form in which the draft is recorded.

(C) Trial-Preparation Protection for Communications Be-
tween a Party’s Attorney and Expert Witnesses. Rules
26(b)(3)(A) and (B) protect communications between the
party’s attorney and any witness required to provide a re-
port under Rule 26(a)(2)(B), regardless of the form of the
communications, except to the extent that the commu-
nications:

(i) relate to compensation for the expert’s study or
testimony; 

(ii) identify facts or data that the party’s attorney
provided and that the expert considered in forming the 
opinions to be expressed; or 

(iii) identify assumptions that the party’s attorney
provided and that the expert relied on in forming the 
opinions to be expressed. 

(D) Expert Employed Only for Trial Preparation. Ordi-
narily, a party may not, by interrogatories or deposition, 
discover facts known or opinions held by an expert who 
has been retained or specially employed by another party 
in anticipation of litigation or to prepare for trial and who 
is not expected to be called as a witness at trial. But a 
party may do so only: 

(i) as provided in Rule 35(b); or
(ii) on showing exceptional circumstances under

which it is impracticable for the party to obtain facts 
or opinions on the same subject by other means. 
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(E) Payment. Unless manifest injustice would result, the
court must require that the party seeking discovery: 

(i) pay the expert a reasonable fee for time spent in
responding to discovery under Rule 26(b)(4)(A) or (D); 
and 

(ii) for discovery under (D), also pay the other party
a fair portion of the fees and expenses it reasonably in-
curred in obtaining the expert’s facts and opinions. 

(5) Claiming Privilege or Protecting Trial-Preparation Materials.
(A) Information Withheld. When a party withholds infor-

mation otherwise discoverable by claiming that the infor-
mation is privileged or subject to protection as trial-prep-
aration material, the party must:

(i) expressly make the claim; and
(ii) describe the nature of the documents, commu-

nications, or tangible things not produced or dis-
closed—and do so in a manner that, without revealing 
information itself privileged or protected, will enable 
other parties to assess the claim. 

(B) Information Produced. If information produced in dis-
covery is subject to a claim of privilege or of protection as 
trial-preparation material, the party making the claim 
may notify any party that received the information of the 
claim and the basis for it. After being notified, a party 
must promptly return, sequester, or destroy the specified 
information and any copies it has; must not use or disclose 
the information until the claim is resolved; must take rea-
sonable steps to retrieve the information if the party dis-
closed it before being notified; and may promptly present 
the information to the court under seal for a determina-
tion of the claim. The producing party must preserve the 
information until the claim is resolved. 

(c) PROTECTIVE ORDERS.
(1) In General. A party or any person from whom discovery

is sought may move for a protective order in the court where
the action is pending—or as an alternative on matters relating
to a deposition, in the court for the district where the deposi-
tion will be taken. The motion must include a certification
that the movant has in good faith conferred or attempted to
confer with other affected parties in an effort to resolve the
dispute without court action. The court may, for good cause,
issue an order to protect a party or person from annoyance,
embarrassment, oppression, or undue burden or expense, in-
cluding one or more of the following:

(A) forbidding the disclosure or discovery;
(B) specifying terms, including time and place or the al-

location of expenses, for the disclosure or discovery; 
(C) prescribing a discovery method other than the one

selected by the party seeking discovery; 
(D) forbidding inquiry into certain matters, or limiting

the scope of disclosure or discovery to certain matters; 
(E) designating the persons who may be present while

the discovery is conducted; 
(F) requiring that a deposition be sealed and opened only

on court order; 
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(G) requiring that a trade secret or other confidential re-
search, development, or commercial information not be re-
vealed or be revealed only in a specified way; and 

(H) requiring that the parties simultaneously file speci-
fied documents or information in sealed envelopes, to be 
opened as the court directs. 

(2) Ordering Discovery. If a motion for a protective order is
wholly or partly denied, the court may, on just terms, order 
that any party or person provide or permit discovery. 

(3) Awarding Expenses. Rule 37(a)(5) applies to the award of
expenses. 

(d) TIMING AND SEQUENCE OF DISCOVERY.
(1) Timing. A party may not seek discovery from any source

before the parties have conferred as required by Rule 26(f), ex-
cept in a proceeding exempted from initial disclosure under
Rule 26(a)(1)(B), or when authorized by these rules, by stipula-
tion, or by court order.

(2) Early Rule 34 Requests.
(A) Time to Deliver. More than 21 days after the summons

and complaint are served on a party, a request under Rule
34 may be delivered:

(i) to that party by any other party, and
(ii) by that party to any plaintiff or to any other

party that has been served. 
(B) When Considered Served. The request is considered to

have been served at the first Rule 26(f) conference. 
(3) Sequence. Unless the parties stipulate or the court orders

otherwise for the parties’ and witnesses’ convenience and in 
the interests of justice: 

(A) methods of discovery may be used in any sequence;
and 

(B) discovery by one party does not require any other
party to delay its discovery. 

(e) SUPPLEMENTING DISCLOSURES AND RESPONSES.
(1) In General. A party who has made a disclosure under Rule

26(a)—or who has responded to an interrogatory, request for
production, or request for admission—must supplement or cor-
rect its disclosure or response:

(A) in a timely manner if the party learns that in some
material respect the disclosure or response is incomplete 
or incorrect, and if the additional or corrective informa-
tion has not otherwise been made known to the other par-
ties during the discovery process or in writing; or 

(B) as ordered by the court.
(2) Expert Witness. For an expert whose report must be dis-

closed under Rule 26(a)(2)(B), the party’s duty to supplement 
extends both to information included in the report and to in-
formation given during the expert’s deposition. Any additions 
or changes to this information must be disclosed by the time 
the party’s pretrial disclosures under Rule 26(a)(3) are due. 

(f) CONFERENCE OF THE PARTIES; PLANNING FOR DISCOVERY.
(1) Conference Timing. Except in a proceeding exempted from

initial disclosure under Rule 26(a)(1)(B) or when the court or-
ders otherwise, the parties must confer as soon as prac-
ticable—and in any event at least 21 days before a scheduling
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conference is to be held or a scheduling order is due under 
Rule 16(b). 

(2) Conference Content; Parties’ Responsibilities. In conferring, 
the parties must consider the nature and basis of their claims 
and defenses and the possibilities for promptly settling or re-
solving the case; make or arrange for the disclosures required 
by Rule 26(a)(1); discuss any issues about preserving discover-
able information; and develop a proposed discovery plan. The 
attorneys of record and all unrepresented parties that have ap-
peared in the case are jointly responsible for arranging the 
conference, for attempting in good faith to agree on the pro-
posed discovery plan, and for submitting to the court within 
14 days after the conference a written report outlining the 
plan. The court may order the parties or attorneys to attend 
the conference in person. 

(3) Discovery Plan. A discovery plan must state the parties’ 
views and proposals on: 

(A) what changes should be made in the timing, form, or 
requirement for disclosures under Rule 26(a), including a 
statement of when initial disclosures were made or will be 
made; 

(B) the subjects on which discovery may be needed, when 
discovery should be completed, and whether discovery 
should be conducted in phases or be limited to or focused 
on particular issues; 

(C) any issues about disclosure, discovery, or preserva-
tion of electronically stored information, including the 
form or forms in which it should be produced; 

(D) any issues about claims of privilege or of protection 
as trial-preparation materials, including—if the parties 
agree on a procedure to assert these claims after produc-
tion—whether to ask the court to include their agreement 
in an order under Federal Rule of Evidence 502; 

(E) what changes should be made in the limitations on 
discovery imposed under these rules or by local rule, and 
what other limitations should be imposed; and 

(F) any other orders that the court should issue under 
Rule 26(c) or under Rule 16(b) and (c). 

(4) Expedited Schedule. If necessary to comply with its expe-
dited schedule for Rule 16(b) conferences, a court may by local 
rule: 

(A) require the parties’ conference to occur less than 21 
days before the scheduling conference is held or a schedul-
ing order is due under Rule 16(b); and 

(B) require the written report outlining the discovery 
plan to be filed less than 14 days after the parties’ con-
ference, or excuse the parties from submitting a written 
report and permit them to report orally on their discovery 
plan at the Rule 16(b) conference. 

(g) SIGNING DISCLOSURES AND DISCOVERY REQUESTS, RESPONSES, 
AND OBJECTIONS. 

(1) Signature Required; Effect of Signature. Every disclosure 
under Rule 26(a)(1) or (a)(3) and every discovery request, re-
sponse, or objection must be signed by at least one attorney 
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of record in the attorney’s own name—or by the party person-
ally, if unrepresented—and must state the signer’s address, e- 
mail address, and telephone number. By signing, an attorney 
or party certifies that to the best of the person’s knowledge, 
information, and belief formed after a reasonable inquiry: 

(A) with respect to a disclosure, it is complete and cor-
rect as of the time it is made; and 

(B) with respect to a discovery request, response, or ob-
jection, it is: 

(i) consistent with these rules and warranted by ex-
isting law or by a nonfrivolous argument for extend-
ing, modifying, or reversing existing law, or for estab-
lishing new law; 

(ii) not interposed for any improper purpose, such as
to harass, cause unnecessary delay, or needlessly in-
crease the cost of litigation; and 

(iii) neither unreasonable nor unduly burdensome or
expensive, considering the needs of the case, prior dis-
covery in the case, the amount in controversy, and the 
importance of the issues at stake in the action. 

(2) Failure to Sign. Other parties have no duty to act on an
unsigned disclosure, request, response, or objection until it is 
signed, and the court must strike it unless a signature is 
promptly supplied after the omission is called to the attor-
ney’s or party’s attention. 

(3) Sanction for Improper Certification. If a certification vio-
lates this rule without substantial justification, the court, on 
motion or on its own, must impose an appropriate sanction on 
the signer, the party on whose behalf the signer was acting, or 
both. The sanction may include an order to pay the reasonable 
expenses, including attorney’s fees, caused by the violation. 

(As amended Dec. 27, 1946, eff. Mar. 19, 1948; Jan. 21, 1963, eff. July 
1, 1963; Feb. 28, 1966, eff. July 1, 1966; Mar. 30, 1970, eff. July 1, 1970; 
Apr. 29, 1980, eff. Aug. 1, 1980; Apr. 28, 1983, eff. Aug. 1, 1983; Mar. 
2, 1987, eff. Aug. 1, 1987; Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 17, 2000, 
eff. Dec. 1, 2000; Apr. 12, 2006, eff. Dec. 1, 2006; Apr. 30, 2007, eff. Dec. 
1, 2007; Apr. 28, 2010, eff. Dec. 1, 2010; Apr. 29, 2015, eff. Dec. 1, 2015.) 

Rule 27. Depositions to Perpetuate Testimony 
(a) BEFORE AN ACTION IS FILED.

(1) Petition. A person who wants to perpetuate testimony
about any matter cognizable in a United States court may file
a verified petition in the district court for the district where
any expected adverse party resides. The petition must ask for
an order authorizing the petitioner to depose the named per-
sons in order to perpetuate their testimony. The petition must
be titled in the petitioner’s name and must show:

(A) that the petitioner expects to be a party to an action
cognizable in a United States court but cannot presently 
bring it or cause it to be brought; 

(B) the subject matter of the expected action and the pe-
titioner’s interest;

(C) the facts that the petitioner wants to establish by
the proposed testimony and the reasons to perpetuate it;
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(5) Signature. The person who makes the answers must sign
them, and the attorney who objects must sign any objections. 

(c) USE. An answer to an interrogatory may be used to the ex-
tent allowed by the Federal Rules of Evidence. 

(d) OPTION TO PRODUCE BUSINESS RECORDS. If the answer to an
interrogatory may be determined by examining, auditing, compil-
ing, abstracting, or summarizing a party’s business records (in-
cluding electronically stored information), and if the burden of de-
riving or ascertaining the answer will be substantially the same 
for either party, the responding party may answer by: 

(1) specifying the records that must be reviewed, in suffi-
cient detail to enable the interrogating party to locate and 
identify them as readily as the responding party could; and 

(2) giving the interrogating party a reasonable opportunity
to examine and audit the records and to make copies, compila-
tions, abstracts, or summaries. 

(As amended Dec. 27, 1946, eff. Mar. 19, 1948; Mar. 30, 1970, eff. July 
1, 1970; Apr. 29, 1980, eff. Aug. 1, 1980; Apr. 22, 1993, eff. Dec. 1, 1993; 
Apr. 12, 2006, eff. Dec. 1, 2006; Apr. 30, 2007, eff. Dec. 1, 2007; Apr. 
29, 2015, eff. Dec. 1, 2015.) 

Rule 34. Producing Documents, Electronically Stored Information, 
and Tangible Things, or Entering onto Land, for Inspection 
and Other Purposes 

(a) IN GENERAL. A party may serve on any other party a request
within the scope of Rule 26(b): 

(1) to produce and permit the requesting party or its rep-
resentative to inspect, copy, test, or sample the following 
items in the responding party’s possession, custody, or con-
trol: 

(A) any designated documents or electronically stored
information—including writings, drawings, graphs, charts, 
photographs, sound recordings, images, and other data or 
data compilations—stored in any medium from which in-
formation can be obtained either directly or, if necessary, 
after translation by the responding party into a reason-
ably usable form; or 

(B) any designated tangible things; or
(2) to permit entry onto designated land or other property

possessed or controlled by the responding party, so that the 
requesting party may inspect, measure, survey, photograph, 
test, or sample the property or any designated object or oper-
ation on it. 

(b) PROCEDURE.
(1) Contents of the Request. The request:

(A) must describe with reasonable particularity each
item or category of items to be inspected;

(B) must specify a reasonable time, place, and manner
for the inspection and for performing the related acts; and

(C) may specify the form or forms in which electroni-
cally stored information is to be produced.

(2) Responses and Objections.
(A) Time to Respond. The party to whom the request is di-

rected must respond in writing within 30 days after being
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served or—if the request was delivered under Rule 
26(d)(2)—within 30 days after the parties’ first Rule 26(f) 
conference. A shorter or longer time may be stipulated to 
under Rule 29 or be ordered by the court. 

(B) Responding to Each Item. For each item or category,
the response must either state that inspection and related 
activities will be permitted as requested or state with 
specificity the grounds for objecting to the request, includ-
ing the reasons. The responding party may state that it 
will produce copies of documents or of electronically 
stored information instead of permitting inspection. The 
production must then be completed no later than the time 
for inspection specified in the request or another reason-
able time specified in the response. 

(C) Objections. An objection must state whether any re-
sponsive materials are being withheld on the basis of that 
objection. An objection to part of a request must specify 
the part and permit inspection of the rest. 

(D) Responding to a Request for Production of Electronically
Stored Information. The response may state an objection to 
a requested form for producing electronically stored infor-
mation. If the responding party objects to a requested 
form—or if no form was specified in the request—the party 
must state the form or forms it intends to use. 

(E) Producing the Documents or Electronically Stored Infor-
mation. Unless otherwise stipulated or ordered by the 
court, these procedures apply to producing documents or 
electronically stored information: 

(i) A party must produce documents as they are kept
in the usual course of business or must organize and 
label them to correspond to the categories in the re-
quest; 

(ii) If a request does not specify a form for producing
electronically stored information, a party must 
produce it in a form or forms in which it is ordinarily 
maintained or in a reasonably usable form or forms; 
and 

(iii) A party need not produce the same electroni-
cally stored information in more than one form. 

(c) NONPARTIES. As provided in Rule 45, a nonparty may be com-
pelled to produce documents and tangible things or to permit an 
inspection. 

(As amended Dec. 27, 1946, eff. Mar. 19, 1948; Mar. 30, 1970, eff. July 
1, 1970; Apr. 29, 1980, eff. Aug. 1, 1980; Mar. 2, 1987, eff. Aug. 1, 1987; 
Apr. 30, 1991, eff. Dec. 1, 1991; Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 
12, 2006, eff. Dec. 1, 2006; Apr. 30, 2007, eff. Dec. 1, 2007; Apr. 29, 2015, 
eff. Dec. 1, 2015.) 

Rule 35. Physical and Mental Examinations 
(a) ORDER FOR AN EXAMINATION.

(1) In General. The court where the action is pending may
order a party whose mental or physical condition—including
blood group—is in controversy to submit to a physical or men-
tal examination by a suitably licensed or certified examiner.
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it is, or has been, otherwise furnished or made available for in-
spection and copying. 

(3) Time to Respond; Effect of Not Responding. A matter is ad-
mitted unless, within 30 days after being served, the party to 
whom the request is directed serves on the requesting party a 
written answer or objection addressed to the matter and 
signed by the party or its attorney. A shorter or longer time 
for responding may be stipulated to under Rule 29 or be or-
dered by the court. 

(4) Answer. If a matter is not admitted, the answer must spe-
cifically deny it or state in detail why the answering party 
cannot truthfully admit or deny it. A denial must fairly re-
spond to the substance of the matter; and when good faith re-
quires that a party qualify an answer or deny only a part of 
a matter, the answer must specify the part admitted and qual-
ify or deny the rest. The answering party may assert lack of 
knowledge or information as a reason for failing to admit or 
deny only if the party states that it has made reasonable in-
quiry and that the information it knows or can readily obtain 
is insufficient to enable it to admit or deny. 

(5) Objections. The grounds for objecting to a request must be
stated. A party must not object solely on the ground that the 
request presents a genuine issue for trial. 

(6) Motion Regarding the Sufficiency of an Answer or Objection.
The requesting party may move to determine the sufficiency 
of an answer or objection. Unless the court finds an objection 
justified, it must order that an answer be served. On finding 
that an answer does not comply with this rule, the court may 
order either that the matter is admitted or that an amended 
answer be served. The court may defer its final decision until 
a pretrial conference or a specified time before trial. Rule 
37(a)(5) applies to an award of expenses. 

(b) EFFECT OF AN ADMISSION; WITHDRAWING OR AMENDING IT. A
matter admitted under this rule is conclusively established unless 
the court, on motion, permits the admission to be withdrawn or 
amended. Subject to Rule 16(e), the court may permit withdrawal 
or amendment if it would promote the presentation of the merits 
of the action and if the court is not persuaded that it would preju-
dice the requesting party in maintaining or defending the action 
on the merits. An admission under this rule is not an admission 
for any other purpose and cannot be used against the party in any 
other proceeding. 

(As amended Dec. 27, 1946, eff. Mar. 19, 1948; Mar. 30, 1970, eff. July 
1, 1970; Mar. 2, 1987, eff. Aug. 1, 1987; Apr. 22, 1993, eff. Dec. 1, 1993; 
Apr. 30, 2007, eff. Dec. 1, 2007.) 

Rule 37. Failure to Make Disclosures or to Cooperate in Discovery; 
Sanctions 

(a) MOTION FOR AN ORDER COMPELLING DISCLOSURE OR DISCOVERY.
(1) In General. On notice to other parties and all affected per-

sons, a party may move for an order compelling disclosure or
discovery. The motion must include a certification that the
movant has in good faith conferred or attempted to confer
with the person or party failing to make disclosure or discov-
ery in an effort to obtain it without court action.
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(2) Appropriate Court. A motion for an order to a party must
be made in the court where the action is pending. A motion for 
an order to a nonparty must be made in the court where the 
discovery is or will be taken. 

(3) Specific Motions.
(A) To Compel Disclosure. If a party fails to make a disclo-

sure required by Rule 26(a), any other party may move to
compel disclosure and for appropriate sanctions.

(B) To Compel a Discovery Response. A party seeking dis-
covery may move for an order compelling an answer, des-
ignation, production, or inspection. This motion may be
made if:

(i) a deponent fails to answer a question asked under
Rule 30 or 31; 

(ii) a corporation or other entity fails to make a des-
ignation under Rule 30(b)(6) or 31(a)(4); 

(iii) a party fails to answer an interrogatory submit-
ted under Rule 33; or 

(iv) a party fails to produce documents or fails to re-
spond that inspection will be permitted—or fails to 
permit inspection—as requested under Rule 34. 

(C) Related to a Deposition. When taking an oral deposi-
tion, the party asking a question may complete or adjourn 
the examination before moving for an order. 

(4) Evasive or Incomplete Disclosure, Answer, or Response. For
purposes of this subdivision (a), an evasive or incomplete dis-
closure, answer, or response must be treated as a failure to 
disclose, answer, or respond. 

(5) Payment of Expenses; Protective Orders.
(A) If the Motion Is Granted (or Disclosure or Discovery Is

Provided After Filing). If the motion is granted—or if the
disclosure or requested discovery is provided after the mo-
tion was filed—the court must, after giving an opportunity
to be heard, require the party or deponent whose conduct
necessitated the motion, the party or attorney advising
that conduct, or both to pay the movant’s reasonable ex-
penses incurred in making the motion, including attor-
ney’s fees. But the court must not order this payment if:

(i) the movant filed the motion before attempting in
good faith to obtain the disclosure or discovery with-
out court action; 

(ii) the opposing party’s nondisclosure, response, or
objection was substantially justified; or 

(iii) other circumstances make an award of expenses
unjust. 

(B) If the Motion Is Denied. If the motion is denied, the
court may issue any protective order authorized under 
Rule 26(c) and must, after giving an opportunity to be 
heard, require the movant, the attorney filing the motion, 
or both to pay the party or deponent who opposed the mo-
tion its reasonable expenses incurred in opposing the mo-
tion, including attorney’s fees. But the court must not 
order this payment if the motion was substantially justi-
fied or other circumstances make an award of expenses un-
just. 
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(C) If the Motion Is Granted in Part and Denied in Part. If
the motion is granted in part and denied in part, the court 
may issue any protective order authorized under Rule 26(c) 
and may, after giving an opportunity to be heard, appor-
tion the reasonable expenses for the motion. 

(b) FAILURE TO COMPLY WITH A COURT ORDER.
(1) Sanctions Sought in the District Where the Deposition Is

Taken. If the court where the discovery is taken orders a depo-
nent to be sworn or to answer a question and the deponent
fails to obey, the failure may be treated as contempt of court.
If a deposition-related motion is transferred to the court
where the action is pending, and that court orders a deponent
to be sworn or to answer a question and the deponent fails to
obey, the failure may be treated as contempt of either the
court where the discovery is taken or the court where the ac-
tion is pending.

(2) Sanctions Sought in the District Where the Action Is Pending.
(A) For Not Obeying a Discovery Order. If a party or a par-

ty’s officer, director, or managing agent—or a witness des-
ignated under Rule 30(b)(6) or 31(a)(4)—fails to obey an
order to provide or permit discovery, including an order
under Rule 26(f), 35, or 37(a), the court where the action is
pending may issue further just orders. They may include
the following:

(i) directing that the matters embraced in the order
or other designated facts be taken as established for 
purposes of the action, as the prevailing party claims; 

(ii) prohibiting the disobedient party from support-
ing or opposing designated claims or defenses, or from 
introducing designated matters in evidence; 

(iii) striking pleadings in whole or in part;
(iv) staying further proceedings until the order is

obeyed; 
(v) dismissing the action or proceeding in whole or in

part; 
(vi) rendering a default judgment against the disobe-

dient party; or 
(vii) treating as contempt of court the failure to

obey any order except an order to submit to a physical 
or mental examination. 

(B) For Not Producing a Person for Examination. If a party
fails to comply with an order under Rule 35(a) requiring it 
to produce another person for examination, the court may 
issue any of the orders listed in Rule 37(b)(2)(A)(i)–(vi), un-
less the disobedient party shows that it cannot produce 
the other person. 

(C) Payment of Expenses. Instead of or in addition to the
orders above, the court must order the disobedient party, 
the attorney advising that party, or both to pay the rea-
sonable expenses, including attorney’s fees, caused by the 
failure, unless the failure was substantially justified or 
other circumstances make an award of expenses unjust. 

(c) FAILURE TO DISCLOSE, TO SUPPLEMENT AN EARLIER RESPONSE,
OR TO ADMIT. 

(1) Failure to Disclose or Supplement. If a party fails to provide
information or identify a witness as required by Rule 26(a) or 
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(e), the party is not allowed to use that information or witness 
to supply evidence on a motion, at a hearing, or at a trial, un-
less the failure was substantially justified or is harmless. In 
addition to or instead of this sanction, the court, on motion 
and after giving an opportunity to be heard: 

(A) may order payment of the reasonable expenses, in-
cluding attorney’s fees, caused by the failure; 

(B) may inform the jury of the party’s failure; and
(C) may impose other appropriate sanctions, including

any of the orders listed in Rule 37(b)(2)(A)(i)–(vi). 
(2) Failure to Admit. If a party fails to admit what is re-

quested under Rule 36 and if the requesting party later proves 
a document to be genuine or the matter true, the requesting 
party may move that the party who failed to admit pay the 
reasonable expenses, including attorney’s fees, incurred in 
making that proof. The court must so order unless: 

(A) the request was held objectionable under Rule 36(a);
(B) the admission sought was of no substantial impor-

tance; 
(C) the party failing to admit had a reasonable ground to

believe that it might prevail on the matter; or 
(D) there was other good reason for the failure to admit.

(d) PARTY’S FAILURE TO ATTEND ITS OWN DEPOSITION, SERVE AN-
SWERS TO INTERROGATORIES, OR RESPOND TO A REQUEST FOR INSPEC-
TION. 

(1) In General.
(A) Motion; Grounds for Sanctions. The court where the

action is pending may, on motion, order sanctions if: 
(i) a party or a party’s officer, director, or managing

agent—or a person designated under Rule 30(b)(6) or 
31(a)(4)—fails, after being served with proper notice, to 
appear for that person’s deposition; or 

(ii) a party, after being properly served with inter-
rogatories under Rule 33 or a request for inspection 
under Rule 34, fails to serve its answers, objections, or 
written response. 

(B) Certification. A motion for sanctions for failing to an-
swer or respond must include a certification that the mov-
ant has in good faith conferred or attempted to confer with 
the party failing to act in an effort to obtain the answer 
or response without court action. 

(2) Unacceptable Excuse for Failing to Act. A failure described
in Rule 37(d)(1)(A) is not excused on the ground that the dis-
covery sought was objectionable, unless the party failing to 
act has a pending motion for a protective order under Rule 
26(c). 

(3) Types of Sanctions. Sanctions may include any of the or-
ders listed in Rule 37(b)(2)(A)(i)–(vi). Instead of or in addition 
to these sanctions, the court must require the party failing to 
act, the attorney advising that party, or both to pay the rea-
sonable expenses, including attorney’s fees, caused by the fail-
ure, unless the failure was substantially justified or other cir-
cumstances make an award of expenses unjust. 

(e) FAILURE TO PRESERVE ELECTRONICALLY STORED INFORMATION.
If electronically stored information that should have been pre-
served in the anticipation or conduct of litigation is lost because 
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a party failed to take reasonable steps to preserve it, and it can-
not be restored or replaced through additional discovery, the 
court: 

(1) upon finding prejudice to another party from loss of the
information, may order measures no greater than necessary to 
cure the prejudice; or 

(2) only upon finding that the party acted with the intent to
deprive another party of the information’s use in the litiga-
tion may: 

(A) presume that the lost information was unfavorable
to the party; 

(B) instruct the jury that it may or must presume the in-
formation was unfavorable to the party; or 

(C) dismiss the action or enter a default judgment.
(f) FAILURE TO PARTICIPATE IN FRAMING A DISCOVERY PLAN. If a

party or its attorney fails to participate in good faith in develop-
ing and submitting a proposed discovery plan as required by Rule 
26(f), the court may, after giving an opportunity to be heard, re-
quire that party or attorney to pay to any other party the reason-
able expenses, including attorney’s fees, caused by the failure. 

(As amended Dec. 29, 1948, eff. Oct. 20, 1949; Mar. 30, 1970, eff. July 
1, 1970; Apr. 29, 1980, eff. Aug. 1, 1980; Pub. L. 96–481, § 205(a), Oct. 
21, 1980, 94 Stat. 2330, eff. Oct. 1, 1981; Mar. 2, 1987, eff. Aug. 1, 1987; 
Apr. 22, 1993, eff. Dec. 1, 1993; Apr. 17, 2000, eff. Dec. 1, 2000; Apr. 
12, 2006, eff. Dec. 1, 2006; Apr. 30, 2007, eff. Dec. 1, 2007; Apr. 16, 2013, 
eff. Dec. 1, 2013; Apr. 29, 2015, eff. Dec. 1, 2015.) 

TITLE VI. TRIALS 

Rule 38. Right to a Jury Trial; Demand 

(a) RIGHT PRESERVED. The right of trial by jury as declared by
the Seventh Amendment to the Constitution—or as provided by a 
federal statute—is preserved to the parties inviolate. 

(b) DEMAND. On any issue triable of right by a jury, a party may
demand a jury trial by: 

(1) serving the other parties with a written demand—which
may be included in a pleading—no later than 14 days after the 
last pleading directed to the issue is served; and 

(2) filing the demand in accordance with Rule 5(d).
(c) SPECIFYING ISSUES. In its demand, a party may specify the is-

sues that it wishes to have tried by a jury; otherwise, it is consid-
ered to have demanded a jury trial on all the issues so triable. If 
the party has demanded a jury trial on only some issues, any 
other party may—within 14 days after being served with the de-
mand or within a shorter time ordered by the court—serve a de-
mand for a jury trial on any other or all factual issues triable by 
jury. 

(d) WAIVER; WITHDRAWAL. A party waives a jury trial unless its
demand is properly served and filed. A proper demand may be 
withdrawn only if the parties consent. 

(e) ADMIRALTY AND MARITIME CLAIMS. These rules do not create
a right to a jury trial on issues in a claim that is an admiralty 
or maritime claim under Rule 9(h). 
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1746 as to whether the matter in controversy is the subject of any other action pending in any
court, or of any pending arbitration or administrative proceeding, and, if so, the certification or
other authorized document shall identify each such action, arbitration or administrative
proceeding, and all parties thereto.

Amended: April 30, 1998, June 19, 2013
Source: G.R. 14.

Civ. RULE 11.3 APPLICATIONS FOR FED. R. CIV. P. 11 SANCTIONS

All applications for sanctions pursuant to Fed. R. Civ. P. 11 shall be filed with the Clerk prior to
the entry of final judgment notwithstanding the provisions of any other Rule of this Court.

Source: G.R. 12.L.

Civ RULE 12.1 DEFENSES AND OBJECTIONS: WHEN AND HOW PRESENTED

In General.  When asserting, by way of a motion, any of the defenses allowable under Fed. R.
Civ. P. 12(b), a party may file the motion without prior Court approval.

Adopted June 19, 2013

Civ. RULE 12.2 MOTION TO DISMISS FEWER THAN ALL CLAIMS

When a motion to dismiss pursuant to Fed. R. Civ. P. 12(b) addresses fewer than all of the claims
for relief in a complaint, the pleading in response to any claims for relief which have not been
dismissed shall be filed 14 days after entry of the Court’s order resolving said motion to dismiss.

Adopted June 19, 2013

Civ. RULE 16.1 PRETRIAL CONFERENCES; SCHEDULING; CASE MANAGEMENT

(a) Scheduling Conferences -- Generally

(1) Conferences pursuant to Fed. R. Civ. P. 16 shall be conducted, in the first instance, by the
Magistrate Judge, unless the Judge otherwise directs. The initial conference shall be scheduled
within 60 days of filing of an initial answer, unless deferred by the Magistrate Judge due to the
pendency of a dispositive or other motion.

(2) The Magistrate Judge may conduct such other conferences as are consistent with the
circumstances of the particular case and this Rule and may revise any prior scheduling order for
good cause.

(3) At each conference each party not appearing pro se shall be represented by an attorney who
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shall have full authority to bind that party in all pretrial matters.

(4) The Magistrate Judge may, at any time he or she deems appropriate or at the request of a
party, conduct a settlement conference. At each such conference attorneys shall ensure that
parties are available, either in person or by telephone, and as the Magistrate Judge directs, except
that a governmental party may be represented by a knowledgeable delegate.

(5) Conferences shall not be conducted in those civil cases described in L.Civ.R. 72.1(a)(3)(C)
unless the Magistrate Judge so directs.

(b) Scheduling and Case Management Orders

(1) At or after the initial conference, the Magistrate Judge shall, after consultation with counsel,
enter a scheduling order which may include, but need not be limited to, the following:

(A) dates by which parties must move to amend pleadings or add new parties;

(B) dates for submission of experts' reports;

(C) dates for completion of fact and expert discovery;

(D) dates for filing of dispositive motions after due consideration whether such motions may be
brought at an early stage of proceedings (i.e., before completion of fact discovery or submission
of experts' reports);

(E) a pretrial conference date;

(F) any designation of the case for arbitration, mediation, appointment of a special master or
other special procedure; and

(G) limitations on the scope of preservation, as well as on the scope, method or order of
discovery as may be warranted by the circumstances of the particular case to avoid duplication,
harassment, delay or needless expenditure of costs.

Absent objection of a party or a form of order submitted on consent, wither of which must be set
forth in a proposed discovery plan submitted pursuant to Federal Rule of Civil Procedure
26(f)(2), a scheduling order entered pursuant to this subsection on or after September 30, 2016
shall be deemed to incorporate an order pursuant to Federal Rule of Evidence 502(d) that:

(i) The production of materials, inadvertent or otherwise, shall not be deemed a waiver of
attorney-client privilege or work product protection in this civil action or in any other federal or
State proceeding.

(ii) Nothing in (i) above shall limit the right of a party or subpoenaed nonparty to conduct
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a reasonable review of materials for relevance or otherwise in response to a discovery request or
requests

(2) (deleted by order of 9/23/97)

(3) The Magistrate Judge shall advise each party of the provisions of L.Civ.R. 73.1(a).

(4) In a civil action arising under 18 U.S.C. §§1961-1968, the Judge or Magistrate Judge may
require a RICO case statement to be filed and served in the form set forth in Appendix O.

(c) Initial Conferences -- L.Civ.R. 201.1 Arbitration Cases

At the initial conference in cases assigned to arbitration pursuant to L.Civ.R. 201.1(c) the
Magistrate Judge shall enter a scheduling order as contemplated by L.Civ.R. 16.1(b) except that
no pretrial date shall be set. Only an initial conference shall be conducted prior to a demand for
trial de novo pursuant to L.Civ.R. 201.1(g), except that the Magistrate Judge may conduct one or
more additional conferences if a new party or claim is added, or an unanticipated event occurs
affecting the schedule set at the initial conference.

(d) (deleted by order of 9/23/97)

(e) Trial Briefs

Trial briefs shall be served upon counsel and delivered to the Court as directed in the pretrial
order or otherwise.

(f) Conference to Resolve Case Management Disputes

(1) Counsel shall confer to resolve any case management dispute. Any such dispute not resolved
shall be presented by telephone conference call or letter to the Magistrate Judge. This
presentation shall precede any formal motion.

(2) Cases in which a party appears pro se shall not be subject to L.Civ.R. 16.1(f)(1) unless the
Magistrate Judge so directs. In such cases case management disputes shall be presented by formal
motion consistent with L.Civ.R. 16.1(g).

(g) Case Management -- Motions

(1) Case management motions must be accompanied by an affidavit or other document
complying with 28 U.S.C. § 1746 certifying that the moving party has conferred with the
opposing party in a good faith effort to resolve by agreement the issues raised by the motion
without the intervention of the Court and that the parties have been unable to reach agreement.
The affidavit or other document complying with 28 U.S.C. § 1746 shall set forth the date and
method of communication used in attempting to reach agreement.
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(2) L.Civ.R. 7.1 shall apply to case management motions, except that no reply papers shall be
allowed except with the permission of the Magistrate Judge.  Unless oral argument is to be heard
under L.Civ.R.16.1(g)(3), the Magistrate Judge may decide the motion on the basis of the papers
received when the deadline for submitting the opposition has expired.

(3) No oral argument shall be heard except as permitted expressly by the Magistrate Judge
assigned to hear the motion. In the event oral argument is required, the parties shall be notified
by the Court. Oral argument may be conducted in open court or by telephone conference, at the
discretion of the Magistrate Judge. Any party who believes that a case management motion
requires oral argument shall request it in the notice of motion or in response to the notice of
motion, and so notify the Court in writing at the time the motion or opposition thereto is filed.

Amended: September 23, 1997, June 19, 2013, September 30, 2016
Source: L.Civ.R. 16.1(a) - G.R. 15.A.; L.Civ.R. 16.1(b) - G.R. 15.B.3-6; L.Civ.R. 16.1(c) - G.R.
15.C.; L.Civ.R. 16.1(d) - G.R. 15.D.; L.Civ.R. 16.1(e) - G.R. 27.C.; L.Civ.R. 16.1(f) - G.R.
15.E.2-3; L.Civ.R. 16.1(g) - G.R. 15.F.1, 3-4.

Civ. RULE 24.1 NOTICE OF CLAIM OF UNCONSTITUTIONALITY

(a) If, at any time prior to the trial of an action in which neither the United States nor any officer,
agency or employee thereof is a party, a party to the action questions the constitutionality of an
act of Congress, such party (to enable the Court to comply with 28 U.S.C. §2403(a)) shall
forthwith, upon the filing of any pleading which raises the question, notify the Judge to whom the
action is assigned, in writing, of the existence of said question, identifying: (1) the title and
docket number of the action; (2) the statute challenged; and (3) why it is claimed that the statute
is unconstitutional. If memoranda have been served discussing the constitutional question, two
copies of each memorandum shall be forwarded with the notification.

(b) If, at any time prior to the trial of an action in which neither the State of New Jersey nor any
officer, agency or employee thereof is a party, a party to the action questions the constitutionality
of any State statute, such party (to enable the Court to comply with 28 U.S.C. §2403(b)) shall
forthwith, upon the filing of any pleading which raises the question, notify the Judge to whom the
action is assigned, in writing, of the existence of said question identifying: (1) the title and docket
number of the action; (2) the statute challenged; and (3) why it is claimed that the statute is
unconstitutional. If memoranda have been served discussing the constitutional question, two
copies of each memorandum shall be forwarded with the notification.

Source: G.R. 32.

Civ. RULE 24.2 STATUTORY COURT

Where, pursuant to law, an action must be heard by a District Court composed of three Judges,
two from this Court and one from the Third Circuit, the procedure to be followed by counsel in
filing pleadings and submitting briefs will be as follows:
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(a) All pleadings are to be filed with the Clerk in quadruplicate, the original becoming part of the
Clerk's file, the three copies to be distributed by the Clerk to the members of the Statutory Court.

(b) Six copies of briefs are to be submitted. Unless otherwise directed by the Court, they are to be
delivered to the Clerk for distribution to the members of the Statutory Court.

Source: G.R. 33.

Civ. RULE 26.1 DISCOVERY

(a) Discovery - Generally

All parties shall conduct discovery expeditiously and diligently.  In addition, all discovery
conducted shall be proportional to the needs of the case, considering the factors set forth in
Federal Rule of Civil Procedure 26(b)(1).

(b) Meeting of Parties, Discovery Plans, and Initial Disclosures

(1) The requirements currently codified in Fed. R. Civ. P. 26(a) and (f) pertaining to required
disclosures, meetings of parties, and submission of discovery plans, shall apply to all civil cases,
except those described in L.Civ.R. 72.1(a)(3)(C) in which scheduling conferences are not
normally held, unless the judicial officer otherwise directs. The judicial officer may modify or
suspend these requirements in a case for good cause.

(2) The initial meeting of parties as required in Fed. R. Civ. P. 26(f) shall be convened at least
21 days before the initial scheduling conference, and the proposed discovery plan under Fed. R.
Civ. P. 26(f)(3) shall be generated at that meeting and delivered to the Magistrate Judge within
14 days after the meeting of parties.  The parties shall submit their Fed. R. Civ. P. 26(f) discovery
plan containing the parties' views and proposals regarding the following:

(a) Any changes in timing, form, or requirements of mandatory disclosures under Fed. R. Civ. P.
26(a);

(b) The date on which mandatory disclosures were or will be made;

(c) The anticipated scope of discovery, considering the proportionality factors set forth in
Federal Rule of Civil Procedure 26(b)(1);

(d) Whether any party will likely request or produce computer-based or other digital
information, and if so, the parties' discussions of the issues listed under the Duty to Meet and
Confer in L. Civ. R. 26.1(d)(3) below;

(e) The date by which discovery should be completed;
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(f) Any needed changes in limitations imposed by the Federal Rules of Civil Procedure, local
rule, or standing order;

(g) Any orders, such as data preservation orders, protective orders, or orders reflecting
agreements under Federal Rule of Evidence 502, which should be entered;

(h) Proposed deadline for joining other parties and amending the pleadings;

(i) Proposed dates for filing motions and for trial;

(j) Whether the case is one which might be resolved in whole or in part by voluntary arbitration
(pursuant to L. Civ. R. 201.1 or otherwise), mediation (pursuant to L. Civ. R. 301.1 or
otherwise), appointment of a special master or other special procedure.

The parties shall make their initial disclosures under Fed. R. Civ. P. 26(a)(1) within 14 days after
the initial meeting of the parties, unless otherwise stipulated or directed by the Court.  Such
discovery plans and disclosures shall not be filed with the Clerk.

(c) Discovery Materials

(1) Initial and expert disclosure materials under Fed.R.Civ.P.26(a)(1) and 26(a)(2), transcripts of
depositions, interrogatories and answers thereto, requests for production of documents or to
permit entry onto land and responses thereto, and requests for admissions and answers thereto
shall not be filed until used in a proceeding or upon order of the Court.  However, all such papers
must be served on other counsel or parties entitled thereto under Fed.R.Civ.P.5 and 26(a)(4).

(2) Pretrial disclosure materials under Fed.R.Civ.P.26(a)(3) shall be incorporated by reference
into the order entered after any final pretrial conference under Fed.R.Civ.P.16(d).

(3) In those instances when such discovery materials are properly filed, the Clerk shall place
them in the open case file unless otherwise ordered.

(4) The party obtaining any material through discovery is responsible for its preservation and
delivery to the Court if needed or ordered. It shall be the duty of the party taking a deposition to
make certain that the officer before whom it was taken has delivered it to that party for
preservation and to the Court as required by Fed. R. Civ. P. 30(f)(1) if needed or so ordered.

(d) Discovery of Digital Information Including Computer-Based Information

(1) Duty to Investigate and Disclose.  Prior to a Fed. R. Civ. P. 26(f) conference, counsel shall
review with the client the client’s information management systems including computer-based
and other digital systems, in order to understand how information is stored and how it can be
retrieved.  To determine what must be disclosed pursuant to Fed. R. Civ. P. 26(a) (1), counsel
shall further review with the client the client’s information files, including currently maintained
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computer files as well as historical, archival, back-up, and legacy computer files, whether in
current or historic media or formats, such as digital evidence which may be used to support
claims or defenses.  Counsel shall also identify a person or persons with knowledge about the
client’s information management systems, including computer-based and other digital systems,
with the ability to facilitate, through counsel, reasonably anticipated discovery.

(2) Duty to Notify.  A party seeking discovery of computer-based or other digital information
shall notify the opposing party as soon as possible, but no later than the Fed. R. Civ. P. 26(f)
conference, and identify as clearly as possible the categories of information which may be
sought.  A party may supplement its request for computer-based and other digital information as
soon as possible upon receipt of new information relating to digital evidence.

(3) Duty to Meet and Confer.  During the Fed. R. Civ. P. 26(f) conference, the parties shall
confer and attempt to agree on computer-based and other digital discovery matters, including the
following:

(a) Preservation and production of digital information; procedures to deal with inadvertent
production of privileged information; whether restoration of deleted digital information may be
necessary; whether back up or historic legacy data is within the scope of discovery; and the
media, format, and procedures for producing digital information;

(b) Who will bear the costs of preservation, production, and restoration (if necessary) of any
digital discovery.

Amended: March 14, 2001, October 6, 2003, September 30, 2016
Source: L.Civ.R. 26.1(a) - G.R. 15.E.1; L.Civ.R. 26.1(b) - G.R. 15.B.1-2; L.Civ.R. 26.1(c) -
G.R. 15.G.

Civ. RULE 27.1 DEPOSITIONS FOR USE IN A FOREIGN COUNTRY

(a) A person desiring to take the deposition of a witness who resides or may be found within the
District for use in a judicial proceeding pending in a foreign country may apply ex parte to the
Court for an appropriate order. If the deposition is to be taken upon written interrogatories, a
copy of the interrogatories shall be annexed to the application. If the court of the foreign country
has appointed a person to take the deposition, the order shall designate that person commissioner
unless there be good cause for withholding such designation. If no such appointment has been
made and designation of a commissioner is requested, the order shall designate a person
authorized to administer oaths by the laws of the United States or of the State of New Jersey.

(b) The entry of such an order is sufficient authorization for the issuance by the Clerk of
subpoenas for the persons named or described therein. Wherever applicable, the Federal Rules of
Civil Procedure, including provisions for punishment of contempt for disobeying a subpoena,
shall govern the taking of such depositions.

-56-



Sample Joint 
Discovery Plan



UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

____________________________________
: 
: Civil Action No.
:        

Plaintiff(s) : Hon.
:
:   

v. :   JOINT PROPOSED DISCOVERY PLAN1

:
:

          :
 Defendant(s) :

:
____________________________________:

1. Set forth the name of each attorney appearing, the firm name, address and telephone
number and facsimile number of each, designating the party represented.

2. Set forth a brief description of the case, including the causes of action and defenses
asserted.

3. Have settlement discussions taken place?  Yes __________ No __________

(a) What was plaintiff’s last demand?

(1) Monetary demand: $ ___________
(2) Non-monetary demand: __________

(b) What was defendant’s last offer?

(1) Monetary offer:   $ ___________
(2) Non-monetary offer: __________

4. The parties [have __________ have not __________] met pursuant to Fed. R. Civ. P.
26(f):           

1



5. The parties [have ______ have not ______ ] exchanged the information required by
Fed. R. Civ. P. 26(a)(1).  If not, state the reason therefor.

6. Explain any problems in connection with completing the disclosures required by Fed
R. Civ. P. 26(a)(1)

7. The parties [have __________ have not __________] conducted discovery other than
the above disclosures.  If so, describe.

8. Proposed joint discovery plan:

(a) Discovery is needed on the following subjects:

(b) Discovery [should __________ should not __________] be conducted in phases
or  be limited to particular issues.  Explain.

(c) Proposed schedule:

(1) Fed. R. Civ. P. 26 Disclosures .

(2) E-Discovery conference pursuant to L. Civ. R. 26.1(d) .

(3) Service of initial written discovery .

(4) Maximum of _____ Interrogatories by each party to each other party.

(5) Maximum of _____ depositions to be taken by each party.

(6) Motions to amend or to add parties to be filed by ____________.

(7) Factual discovery to be completed by .

(8) Plaintiff’s expert report due on .

(9) Defendant’s expert report due on .

(10) Expert depositions to be completed by . 

(11) Dispositive motions to be served within ______days of completion of
discovery.

(d) Set forth any special discovery mechanism or procedure requested.

2



(e) A pretrial conference may take place on .

(f) Trial date: ______________________ (______Jury Trial; _____ Non-Jury Trial).

9. Do you anticipate any special discovery needs (i.e., videotape/telephone depositions,
problems with out-of-state witnesses or documents, etc)?  Yes _______No_______.
If so, please explain.

10. Do you anticipate any issues about disclosure or discovery of electronically stored
information, including the form or forms in which it should be produced?
Yes _______ No _______.

If so, how will electronic discovery or data be disclosed or produced?  Describe any
agreements reached by the parties regarding same, including costs of discovery,
production, related software, licensing agreements, etc.

11. Do you anticipate entry of a Discovery Confidentiality Order? See L.Civ.R. 5.3(b)
and Appendix S.

12. Do you anticipate any discovery problem(s) not listed above? Describe.
Yes ________ No _______.

13. State whether this case is appropriate for voluntary arbitration (pursuant to Local Civil
Rule 201.1 or otherwise) or mediation (pursuant to Local Civil Rule 301.1 or otherwise).
If not, explain why and state whether any such procedure may be appropriate at a later
time (i.e., after exchange of pretrial disclosures, after completion of depositions, after
disposition or dispositive motions, etc.).

14. Is this case appropriate for bifurcation? Yes __________ No __________

15. An interim status/settlement conference (with clients in attendance), should be held in
_______________________________________.

16. We [do __________ do not   __________] consent to the trial being conducted by a
Magistrate Judge.

17. Identify any other issues to address at the Rule 16 Scheduling Conference.

Attorney(s) for Plaintiff(s) / Date

Attorney(s) for Defendant(s) / Date

3



18 U.S.C. § 3500

The Jencks Act



18 USCS § 3500

 Current through PL 115-253, approved 10/3/18 

United States Code Service - Titles 1 through 54  >  TITLE 18. CRIMES AND CRIMINAL 
PROCEDURE  >  PART II. CRIMINAL PROCEDURE  >  CHAPTER 223. WITNESSES AND EVIDENCE

§ 3500. Demands for production of statements and reports of witnesses

(a)In any criminal prosecution brought by the United States, no statement or report in the possession of the
United States which was made by a Government witness or prospective Government witness (other than the
defendant) shall be the subject of subpena, discovery, or inspection until said witness has testified on direct
examination in the trial of the case.

(b)After a witness called by the United States has testified on direct examination, the court shall, on motion of
the defendant, order the United States to produce any statement (as hereinafter defined) of the witness in the
possession of the United States which relates to the subject matter as to which the witness has testified. If the
entire contents of any such statement relate to the subject matter of the testimony of the witness, the court shall
order it to be delivered directly to the defendant for his examination and use.

(c)If the United States claims that any statement ordered to be produced under this section contains matter
which does not relate to the subject matter of the testimony of the witness, the court shall order the United
States to deliver such statement for the inspection of the court in camera. Upon such delivery the court shall
excise the portions of such statement which do not relate to the subject matter of the testimony of the witness.
With such material excised, the court shall then direct delivery of such statement to the defendant for his use. If,
pursuant to such procedure, any portion of such statement is withheld from the defendant and the defendant
objects to such withholding, and the trial is continued to an adjudication of the guilt of the defendant, the entire
text of such statement shall be preserved by the United States and, in the event the defendant appeals, shall be
made available to the appellate court for the purpose of determining the correctness of the ruling of the trial
judge. Whenever any statement is delivered to a defendant pursuant to this section, the court in its discretion,
upon application of said defendant, may recess proceedings in the trial for such time as it may determine to be
reasonably required for the examination of such statement by said defendant and his preparation for its use in
the trial.

(d)If the United States elects not to comply with an order of the court under subsection (b) or (c) hereof to
deliver to the defendant any such statement, or such portion thereof as the court may direct, the court shall
strike from the record the testimony of the witness, and the trial shall proceed unless the court in its discretion
shall determine that the interests of justice require that a mistrial be declared.

(e)The term "statement", as used in subsections (b), (c), and (d) of this section in relation to any witness called
by the United States, means--

(1)a written statement made by said witness and signed or otherwise adopted or approved by him;

(2)a stenographic, mechanical, electrical, or other recording, or a transcription thereof, which is a
substantially verbatim recital of an oral statement made by said witness and recorded
contemporaneously with the making of such oral statement; or

(3)a statement, however taken or recorded, or a transcription thereof, if any, made by said witness to a
grand jury.
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History

   (Added Sept. 2, 1957,P.L. 85-269, 71 Stat. 595; Oct. 15, 1970, P.L. 91-452, Title I, § 102, 84 Stat. 926.)

UNITED STATES CODE SERVICE
Copyright © 2018 Matthew Bender & Company, Inc. a member of the LexisNexis Group ™ All rights reserved.

End of Document



Brady v. Maryland, 373 U.S. 
83, 83, S. Ct. 1194, 10 L.Ed.2d 

215 (1963)



Brady v. Maryland

Supreme Court of the United States

March 18-19, 1963, Argued ; May 13, 1963, Decided 

No. 490 

Reporter
373 U.S. 83 *; 83 S. Ct. 1194 **; 10 L. Ed. 2d 215 ***; 1963 U.S. LEXIS 1615 ****

BRADY v. MARYLAND

Prior History:  [****1]  CERTIORARI TO THE COURT OF APPEALS OF MARYLAND. 

Disposition:  226 Md. 422, 174 A. 2d 167, affirmed. 

Syllabus

 In separate trials in a Maryland Court, where the jury is the judge of both the law and the facts but the court passes 
on the admissibility of the evidence, petitioner and a companion were convicted of first-degree murder and 
sentenced to death.  At his trial, petitioner admitted participating in the crime but claimed that his companion did the 
actual killing. In his summation to the jury, petitioner's counsel conceded that petitioner was guilty of murder in the 
first degree and asked only that the jury return that verdict "without capital punishment." Prior to the trial, petitioner's 
counsel had requested the prosecution to allow him to examine the companion's extrajudicial statements.  Several 
of these were shown to him; but one in which the companion admitted the actual killing was withheld by the 
prosecution and did not come to petitioner's notice until after he had been tried, convicted and sentenced and after 
his conviction had [****2]  been affirmed by the Maryland Court of Appeals.  In a post-conviction proceeding, the 
Maryland Court of Appeals held that suppression of the evidence by the prosecutor denied petitioner due process of 
law, and it remanded the case for a new trial of the question of punishment, but not the question of guilt, since it 
was of the opinion that nothing in the suppressed confession "could have reduced [petitioner's] offense below 
murder in the first degree." Held: Petitioner was not denied a federal constitutional right when his new trial was 
restricted to the question of punishment; and the judgment is affirmed.  Pp. 84-91.

(a) Suppression by the prosecution of evidence favorable to an accused who has requested it violates due process
where the evidence is material either to guilt or to punishment, irrespective of the good faith or bad faith of the
prosecution.  Pp. 86-88.

(b) When the Court of Appeals restricted petitioner's new trial to the question of punishment, it did not deny him due
process or equal protection of the laws under the Fourteenth Amendment, since the suppressed evidence was
admissible only on the issue of punishment.  Pp. 88-91.

Counsel: E. Clinton Bamberger,  [****3]  Jr. argued the cause for petitioner.  With him on the brief was John Martin 
Jones, Jr.

Thomas W. Jamison III, Special Assistant Attorney General of Maryland, argued the cause for respondent.  With 
him on the brief were Thomas B. Finan, Attorney General, and Robert C. Murphy, Deputy Attorney General.  

Judges: Warren, Black, Douglas, Clark, Harlan, Brennan, Stewart, White, Goldberg 
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Opinion by: DOUGLAS 

Opinion

 [*84]  [***217]  [**1195] Opinion of the Court by MR. JUSTICE DOUGLAS, announced by MR. JUSTICE 
BRENNAN.

Petitioner and a companion, Boblit, were found guilty of murder in the first degree and were sentenced to death, 
their convictions being affirmed by the Court of Appeals of Maryland.  220 Md. 454, 154 A. 2d 434. Their trials were 
separate, petitioner being tried first.  At his trial Brady took the stand and admitted his participation in the crime, but 
he claimed that Boblit did the actual killing. And, in his summation to the jury, Brady's counsel conceded that Brady 
was guilty of murder in the first degree, asking only that the jury return that verdict "without capital punishment." 
Prior to the trial petitioner's counsel had requested the prosecution to allow [****4]  him to examine Boblit's 
extrajudicial statements.  Several of those statements were shown to him; but one dated July 9, 1958, in which 
Boblit admitted the actual homicide, was withheld by the prosecution and did not come to petitioner's notice until 
after he had been tried, convicted, and sentenced, and after his conviction had been affirmed.

Petitioner moved the trial court for a new trial based on the newly discovered evidence that had been suppressed 
by the prosecution.  Petitioner's appeal from a denial of that motion was dismissed by the Court of Appeals without 
prejudice to relief under the Maryland  [*85]  Post Conviction Procedure Act. 222 Md. 442, 160 A. 2d 912. The 
petition for post-conviction relief was dismissed by the trial court; and on appeal the Court of Appeals held that 
suppression of the evidence by the prosecution denied petitioner due process of law and remanded the case for a 
retrial of the question of punishment, not the question of guilt. 226 Md. 422, 174 A. 2d 167. The case is here on 
certiorari, 371 U.S. 812. 1

 [****5]  The  [**1196]  crime in question was murder committed in the perpetration of a robbery.  Punishment for 
that crime in Maryland is life imprisonment or death, the jury being empowered to restrict the punishment to life by 
addition of the words "without capital punishment." 3 Md. Ann. Code, 1957, Art. 27, § 413.  In Maryland, by reason 
of the state constitution, the jury in a criminal case are "the Judges of Law, as well as of fact." Art. XV, § 5.  The 
question presented is whether petitioner was denied a  [***218]  federal right when the Court of Appeals restricted 
the new trial to the question of punishment.

 [*86]   [2]We agree with the Court of Appeals that suppression of this confession was a violation of the Due 
Process Clause of the Fourteenth Amendment. The Court of Appeals relied in the main on two decisions from the 
Third Circuit Court of Appeals  -- United States ex rel. Almeida v. Baldi, 195 F.2d 815, and United States ex rel. 
Thompson v. Dye, 221 F.2d 763 -- which, we agree, state the correct constitutional rule.

1  [1]

Neither party suggests that the decision below is not a "final judgment" within the meaning of 28 U. S. C. § 1257 (3), and no 
attack on the reviewability of the lower court's judgment could be successfully maintained.  For the general rule that "Final 
judgment in a criminal case means sentence. The sentence is the judgment" ( Berman v. United States, 302 U.S. 211, 212) 
cannot be applied here.  If in fact the Fourteenth Amendment entitles petitioner to a new trial on the issue of guilt as well as 
punishment the ruling below has seriously prejudiced him.  It is the right to a trial on the issue of guilt "that presents a serious 
and unsettled question" ( Cohen v. Beneficial Loan Corp., 337 U.S. 541, 547) that "is fundamental to the further conduct of the 
case" ( United States v. General Motors Corp., 323 U.S. 373, 377). This question is "independent of, and unaffected by" ( Radio 
Station WOW v. Johnson, 326 U.S. 120, 126) what may transpire in a trial at which petitioner can receive only a life 
imprisonment or death sentence. It cannot be mooted by such a proceeding.  See Largent v. Texas, 318 U.S. 418, 421-422. Cf.  
Local No. 438 v. Curry, 371 U.S. 542, 549.
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This ruling is an extension [****6]  of Mooney v. Holohan, 294 U.S. 103, 112, where the Court ruled on what 
nondisclosure by a prosecutor violates due process:

"It is a requirement that cannot be deemed to be satisfied by mere notice and hearing if a State has contrived a 
conviction through the pretense of a trial which in truth is but used as a means of depriving a defendant of liberty 
through a deliberate deception of court and jury by the presentation of testimony known to be perjured.  Such a 
contrivance by a State to procure the conviction and imprisonment of a defendant is as inconsistent with the 
rudimentary demands of justice as is the obtaining of a like result by intimidation."

In Pyle v. Kansas, 317 U.S. 213, 215-216, we phrased the rule in broader terms:

"Petitioner's papers are inexpertly drawn, but they do set forth allegations that his imprisonment resulted from 
perjured testimony, knowingly used by the State authorities to obtain his conviction, and from the deliberate 
suppression by those same authorities of evidence favorable to him.  These allegations sufficiently charge a 
deprivation of rights guaranteed by the Federal Constitution, and, if [****7]  proven, would entitle petitioner to 
release from his present custody.  Mooney v. Holohan, 294 U.S. 103. "

 [*87]  The Third Circuit in the Baldi case construed that statement in Pyle v. Kansas to mean that the "suppression 
of evidence favorable" to the accused was itself sufficient to amount to a denial of due process.  195 F.2d, at 820. 
In Napue v. Illinois, 360 U.S. 264, 269, we extended the test formulated in Mooney v. Holohan when we said: "The 
same result obtains when the State, although not soliciting false evidence, allows it to go uncorrected when it 
appears." And see Alcorta v. Texas, 355 U.S. 28; Wilde v. Wyoming, 362 U.S. 607. Cf.  Durley v. Mayo, 351 U.S. 
277, 285 (dissenting opinion). 

[3]We now hold that the suppression by the prosecution of evidence favorable to [****8]  an accused upon request
violates  [**1197]  due process where the evidence is material either to guilt or to punishment, irrespective of the
good faith or bad faith of the prosecution.

The principle of Mooney v. Holohan is not punishment of society for misdeeds of a prosecutor but avoidance of an 
unfair trial to the accused.  Society wins not only when the guilty are convicted but when criminal trials are fair; our 
system of the administration of justice suffers when any accused is treated unfairly.  An inscription on the walls of 
the Department of Justice states the proposition candidly for the federal domain: "The United States wins  [***219]  
its point whenever justice is done its citizens in the courts." 2

 A prosecution that withholds evidence on demand of an accused which, if made available,  [*88]  would tend to 
exculpate him or reduce the penalty helps shape a trial that bears heavily on the defendant.  That casts the 
prosecutor in the role of an architect of a proceeding that does not comport with standards of justice, even though, 
as in the present case, his action is not "the result of guile," to use the words of the Court of Appeals.  226 Md., at 
427, 174 A. 2d, at 169. [****9]  

The question remains whether petitioner was denied a constitutional right when the Court of Appeals restricted his 
new trial to the question of punishment.  In justification of that ruling the Court of Appeals stated:

2 Judge Simon E. Sobeloff when Solicitor General put the idea as follows in an address before the Judicial Conference of the 
Fourth Circuit on June 29, 1954:

"The Solicitor General is not a neutral, he is an advocate; but an advocate for a client whose business is not merely to prevail in 
the instant case.  My client's chief business is not to achieve victory but to establish justice.  We are constantly reminded of the 
now classic words penned by one of my illustrious predecessors, Frederick William Lehmann, that the Government wins its point 
when justice is done in its courts."
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"There is considerable doubt as to how much good Boblit's undisclosed confession would have done Brady if it had 
been before the jury.  It clearly implicated Brady as being the one who wanted to strangle the victim,  [****10]  
Brooks.  Boblit, according to this statement, also favored killing him, but he wanted to do it by shooting.  We cannot 
put ourselves in the place of the jury and assume what their views would have been as to whether it did or did not 
matter whether it was Brady's hands or Boblit's hands that twisted the shirt about the victim's neck. . . .  It would be 
'too dogmatic' for us to say that the jury would not have attached any significance to this evidence in considering the 
punishment of the defendant Brady.

"Not without some doubt, we conclude that the withholding of this particular confession of Boblit's was prejudicial to 
the defendant Brady. . . .

"The appellant's sole claim of prejudice goes to the punishment imposed.  If Boblit's withheld confession  had been 
before the jury, nothing in it could have reduced the appellant Brady's offense below murder in the first degree.  We, 
therefore, see no occasion to retry that issue." 226 Md., at 429-430, 174 A. 2d, at 171. (Italics added.)

 [*89]  If this were a jurisdiction where the jury was not the judge of the law, a different question would be 
presented.  But since it is, how can the Maryland Court of [****11]  Appeals state that nothing in the suppressed 
confession could have reduced petitioner's offense "below murder in the first degree"?  If, as a matter of Maryland 
law, juries in criminal cases could determine the admissibility of such evidence on the issue of innocence or guilt, 
the question would seem to be foreclosed.

But Maryland's constitutional provision making the jury in criminal  [**1198]  cases "the Judges of Law" does not 
mean precisely what it seems to say. 3

 The present status of that provision was reviewed recently in Giles v. State, 229 Md. 370, 183 A. 2d 359, appeal 
dismissed, 372 U.S. 767, where the several  [***220]  exceptions, added by statute or carved out by judicial 
construction, are reviewed.  One of those exceptions, material here, is that "Trial courts have always passed and 
still pass upon the admissibility of evidence the jury may consider on the issue of the innocence or guilt of the 
accused." 229 Md., at 383, 183 A. 2d, at 365. The cases cited make up a long line going back nearly a century.  
Wheeler v. State, 42 Md. 563, 570, [****12]  stated that instructions to the jury were advisory only, "except in regard 
to questions as to what shall be considered as evidence." And the court "having such right, it follows of course, that 
it also has the right to prevent counsel from arguing against such an instruction." Bell v. State, 57 Md. 108, 120. 
And see Beard v. State, 71 Md. 275, 280, 17 A. 1044, 1045; Dick v. State, 107 Md. 11, 21, 68 A. 286, 290. Cf. 
Vogel v. State, 163 Md. 267, 162 A. 705.

 [*90]   [4][5][6]We usually walk on treacherous [****13]  ground when we explore state law, 4

 for state courts, state agencies, and state legislatures are its final expositors under our federal regime.  But, as we 
read the Maryland decisions, it is the court, not the jury, that passes on the "admissibility of evidence" pertinent to 
"the issue of the innocence or guilt of the accused." Giles v. State, supra.In the present case a unanimous Court of 
Appeals has said that nothing in the suppressed confession "could have reduced the appellant Brady's offense 
below murder in the first degree." We read that statement as a ruling on the admissibility of the confession on the 
issue of innocence or guilt. A sporting theory of justice might assume that if the suppressed confession had been 
used at the first trial, the judge's ruling that it was not admissible on the issue of innocence or guilt might have been 

3 See Dennis, Maryland's Antique Constitutional Thorn, 92 U. of Pa. L. Rev. 34, 39, 43; Prescott, Juries as Judges of the Law: 
Should the Practice be Continued, 60 Md. St. Bar Assn. Rept. 246, 253-254.

4 For one unhappy incident of recent vintage see Oklahoma Packing Co. v. Oklahoma Gas & Electric Co., 309 U.S. 4, that 
replaced an earlier opinion in the same case, 309 U.S. 703.
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flouted by the jury just as might have been done if the court had first admitted a confession and then stricken it from 
the record. 5

 But we cannot raise that trial strategy to the dignity of a constitutional right and say that the deprival of this 
defendant of that sporting chance through the use of a  [*91]  bifurcated [****14]  trial (cf.  Williams v. New York, 
337 U.S. 241) denies him due process or violates the Equal Protection Clause of the Fourteenth Amendment.

 [****15]  Affirmed.

Separate opinion of MR. JUSTICE WHITE.

1. The Maryland Court of Appeals declared, "The suppression or withholding  [***221]  by the State of material
evidence exculpatory to an accused is a violation  [**1199]  of due process" without citing the United States
Constitution or the Maryland Constitution which also has a due process clause. *

 We therefore cannot be sure which Constitution was invoked by the court below and thus whether the State, the 
only party aggrieved by this portion of the judgment, could even bring the issue here if it desired to do so.  See New 
York City v. Central Savings Bank, 306 U.S. 661; Minnesota v. National Tea Co., 309 U.S. 551. But in any event, 
there is no cross-petition by the State, nor has it challenged the correctness of the ruling below that a new trial on 
punishment was called for by the requirements of due process.  In my view, therefore, the Court should not reach 
the due process question which it decides.  It certainly is not the case, as it may be suggested, that without it we 
would have only a state law question, for assuming the court below was correct in finding a violation of [****16]  
petitioner's rights in the suppression of evidence, the federal question he wants decided here still remains, namely, 
whether denying him a new trial on guilt as well as punishment deprives him of equal protection. There is thus a 
federal question to deal with in this Court, cf.  Bell v. Hood, 327 U.S. 678,  [*92]  wholly aside from the due process 
question involving the suppression of evidence. The majority opinion makes this unmistakably clear.  Before dealing 
with the due process issue it says, "The question presented is whether petitioner was denied a federal right when 
the Court of Appeals restricted the new trial to the question of punishment." After discussing at some length and 
disposing of the suppression matter in federal constitutional terms it says the question still to be decided is the 
same as it was before: "The question remains whether petitioner was denied a constitutional right when the Court of 
Appeals restricted his new trial to the question of punishment."

 [****17]  The result, of course, is that the due process discussion by the Court is wholly advisory.

2. In any event the Court's due process advice goes substantially beyond the holding below.  I would employ more
confining language and would not cast in constitutional form a broad rule of criminal discovery.  Instead, I would
leave this task, at least for now, to the rulemaking or legislative process after full consideration by legislators,
bench, and bar.

3. I concur in the Court's disposition of petitioner's equal protection argument.

Dissent by: HARLAN 

5 "In the matter of confessions a hybrid situation exists.  It is the duty of the Court to determine from the proof, usually taken out 
of the presence of the jury, if they were freely and voluntarily made, etc., and admissible. If admitted, the jury is entitled to hear 
and consider proof of the circumstances surrounding their obtention, the better to determine their weight and sufficiency.  The 
fact that the Court admits them clothes them with no presumption for the jury's purposes that they are either true or were freely 
and voluntarily made.  However, after a confession has been admitted and read to the jury the judge may change his mind and 
strike it out of the record.  Does he strike it out of the jury's mind?" Dennis, Maryland's Antique Constitutional Thorn, 92 U. of Pa. 
L. Rev. 34, 39.  See also Bell v. State, supra, at 120; Vogel v. State, 163 Md., at 272, 162 A., at 706-707.

* Md. Const., Art. 23; Home Utilities Co., Inc., v. Revere Copper & Brass, Inc., 209 Md. 610, 122 A. 2d 109; Raymond v. State,
192 Md. 602, 65 A. 2d 285; County Comm'rs of Anne Arundel County v. English, 182 Md. 514, 35 A. 2d 135; Oursler v. Tawes,
178 Md. 471, 13 A. 2d 763.
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Dissent

MR. JUSTICE HARLAN, whom MR. JUSTICE BLACK joins, dissenting.

I think this case presents only a single federal question: did the order of the Maryland Court of Appeals granting a 
new trial, limited to the issue of punishment, violate petitioner's Fourteenth Amendment right to equal protection? 1

 In my opinion an affirmative answer would  [*93]   [***222]  be required if the Boblit statement would have been 
admissible on the issue of guilt at petitioner's original trial. This indeed seems to be the clear implication of this 
Court's opinion.

 [****18]  The Court, however, holds that the Fourteenth Amendment was not infringed because it considers the 
Court of Appeals' opinion, and the other Maryland cases dealing with Maryland's constitutional provision making 
juries in criminal cases "the Judges of Law, as  [**1200]  well as of fact," as establishing that the Boblit statement 
would not have been admissible at the original trial on the issue of petitioner's guilt.

But I cannot read the Court of Appeals' opinion with any such assurance.  That opinion can as easily, and perhaps 
more easily, be read as indicating that the new trial limitation followed from the Court of Appeals' concept of its 
power, under § 645G of the Maryland Post Conviction Procedure Act, Md. Code, Art. 27 (1960 Cum. Supp.) and 
Rule 870 of the Maryland Rules of Procedure, to fashion appropriate relief meeting the peculiar circumstances of 
this case, 2

 rather than from the view that the Boblit statement would have been relevant at the original trial only on the issue of 
punishment.  226 Md., at 430, 174 A. 2d, at 171. This interpretation is indeed fortified by the Court of Appeals' 
earlier general discussion as to the admissibility of third-party [****19]  confessions, which falls short of saying 
anything that is dispositive  [*94]  of the crucial issue here.  226 Md., at 427-429, 174 A. 2d, at 170. 3

 [****20]  Nor do I find anything in any of the other Maryland cases cited by the Court (ante, p. 89) which bears on 
the admissibility vel non of the Boblit statement on the issue of guilt. None of these cases suggests anything more 
relevant here than that a jury may not "overrule" the trial court on questions relating to the admissibility of evidence. 
Indeed they are by no means clear as to what happens if the jury in fact undertakes to do so.  In this very case, for 
example, the trial court charged that "in the final analysis the jury are the judges of both the law and the facts, and 
the verdict in this case is entirely the jury's responsibility." (Emphasis added.)

Moreover, uncertainty on this score is compounded by the State's acknowledgment at the oral argument here that 
the withheld Boblit statement would have been admissible at the trial on the issue of guilt. 4

1 I agree with my Brother WHITE that there is no necessity for deciding in this case the broad due process questions with which 
the Court deals at pp. 86-88 of its opinion.

2 Section 645G provides in part: "If the court finds in favor of the petitioner, it shall enter an appropriate order with respect to the 
judgment or sentence in the former proceedings, and any supplementary orders as to rearraignment, retrial, custody, bail, 
discharge, correction of sentence, or other matters that may be necessary and proper." Rule 870 provides that the Court of 
Appeals "will either affirm or reverse the judgment from which the appeal was taken, or direct the manner in which it shall be 
modified, changed or amended."

3 It is noteworthy that the Court of Appeals did not indicate that it was limiting in any way the authority of Day v. State, 196 Md. 
384, 76 A. 2d 729. In that case two defendants were jointly tried and convicted of felony murder. Each admitted participating in 
the felony but accused the other of the homicide.  On appeal the defendants attacked the trial court's denial of a severance, and 
the State argued that neither defendant was harmed by the statements put in evidence at the joint trial because admission of the 
felony amounted to admission of guilt of felony murder. Nevertheless the Court of Appeals found an abuse of discretion and 
ordered separate new trials on all issues.

4 In response to a question from the Bench as to whether Boblit's statement, had it been offered at petitioner's original trial, 
would have been admissible for all purposes, counsel for the State, after some colloquy, stated: "It would have been, yes."
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 [****21]  In  [***223]  this state of uncertainty as to the proper answer to the critical underlying issue of state law, 
and in view of the fact that the Court of Appeals did not in terms  [*95]  address itself to the equal protection 
question, I do not see how we can properly resolve this case at this juncture.  I think the appropriate course is to 
vacate the judgment of the State Court of Appeals and remand the case to that court for further consideration in 
light of the governing constitutional principle stated at the outset of this opinion.  Cf.  Minnesota v. National Tea Co., 
309 U.S. 551.  

References

Annotation References:

1. Suppression of evidence by prosecution in criminal case as vitiating conviction.  33 ALR2d 1421.

2. Conviction on testimony known to prosecution to be perjured as denial of due process. 2 L ed 2d 1575, 3 L ed 2d
1991.

3. Obtaining conviction on perjured testimony known to prosecuting authorities to be perjured, as denial of due
process.  98 ALR 411.

End of Document
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Syllabus

 Petitioner filed a motion for a new trial on the basis of newly discovered evidence contending that the Government 
failed to disclose an alleged promise of leniency made to its key witness in return for his testimony.  At a hearing on 
this motion, the Assistant United States Attorney who presented the case to the grand jury admitted that he 
promised the witness that he would not be prosecuted if he testified before the grand jury and at trial.  The Assistant 
who tried the case was unaware of the promise.  Held: Neither the Assistant's lack of authority nor his failure to 
inform his superiors and associates is controlling, and the prosecution's duty to present all material evidence to the 
jury was not fulfilled and constitutes a violation of due process requiring a new trial. Pp. 153-155.  

Counsel: James M. La Rossa argued the cause and filed a brief for petitioner.

Harry R. Sachse argued the cause for the United States.  On the brief were Solicitor General Griswold, Assistant 
Attorney General [****2]  Wilson, Jerome M. Feit, and Beatrice Rosenberg.  

Judges: Burger, C. J., delivered the opinion of the Court, in which all Members joined except Powell and 
Rehnquist, JJ., who took no part in the consideration or decision of the case.  

Opinion by: BURGER 

Opinion

 [*150]   [***106]   [**764]  MR. CHIEF JUSTICE BURGER delivered the opinion of the Court.

Petitioner was convicted of passing forged money orders and sentenced to five years' imprisonment.  While appeal 
was pending in the Court of Appeals, defense counsel discovered new evidence indicating that the Government 
 [*151]  had failed to disclose an alleged promise made to its key witness that he would not be prosecuted if he 
testified for the Government.  We granted certiorari to determine whether the evidence not disclosed was such as to 
require a new trial under the due process criteria of Napue v. Illinois, 360 U.S. 264 (1959), and Brady v. Maryland, 
373 U.S. 83 (1963).
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 [***107]  The controversy in this case centers around the testimony of Robert Taliento, petitioner's alleged 
coconspirator in the offense and the only witness linking petitioner with the crime.  The Government's [****3]  
evidence at trial showed that in June 1966 officials at the Manufacturers Hanover Trust Co. discovered that 
Taliento, as teller at the bank, had cashed several forged money orders.  Upon questioning by FBI agents, he 
confessed supplying petitioner with one of the bank's customer signature cards used by Giglio to forge $ 2,300 in 
money orders; Taliento then processed these money orders through the regular channels of the bank.  Taliento 
related this story to the grand jury and petitioner was indicted; thereafter, he was named as a coconspirator with 
petitioner but was not indicted.

Trial commenced two years after indictment. Taliento testified, identifying petitioner as the instigator of the  [**765]  
scheme.  Defense counsel vigorously cross-examined, seeking to discredit his testimony by revealing possible 
agreements or arrangements for prosecutorial leniency:

"[Counsel.] Did anybody tell you at any time that if you implicated somebody else in this case that you yourself 
would not be prosecuted?

"[Taliento.] Nobody told me I wouldn't be prosecuted.

"Q.  They told you you might not be prosecuted?

"A.  I believe I still could be prosecuted.

. . . .

 [*152]  "Q. Were [****4]  you ever arrested in this case or charged with anything in connection with these money 
orders that you testified to?

"A.  Not at that particular time.

"Q.  To this date, have you been charged with any crime?

"A.  Not that I know of, unless they are still going to prosecute."

In summation, the Government attorney stated, "[Taliento] received no promises that he would not be indicted."

The issue now before the Court arose on petitioner's motion for new trial based on newly discovered evidence. An 
affidavit filed by the Government as part of its opposition to a new trial confirms petitioner's claim that a promise 
was made to Taliento by one assistant, DiPaola, 1

 that if he testified before the grand jury and at trial he would not be prosecuted. 2

 DiPaola presented the Government's case to the grand jury but did not try the case in the District Court, and 
Golden, the assistant who took over the case for trial, filed an affidavit stating that DiPaola assured him before the 
trial that no promises of immunity had been  [***108]  made to Taliento. 3

1 During oral argument in this Court it was stated that DiPaola was on the staff of the United States Attorney when he made the 
affidavit in 1969 and remained on that staff until recently.

2 DiPaola's affidavit reads, in part, as follows:

"It was agreed that if ROBERT EDWARD TALIENTO would testify before the Grand Jury as a witness for the Government, . . . 
he would not be . . . indicted. . . .  It was further agreed and understood that he, ROBERT EDWARD TALIENTO, would sign a 
Waiver of Immunity from prosecution before the Grand Jury, and that if he eventually testified as a witness for the Government 
at the trial of the defendant, JOHN GIGLIO, he would not be prosecuted."

3 Golden's affidavit reads, in part, as follows:

"Mr. DiPaola . . . advised that Mr. Taliento had not been granted immunity but that he had not indicted him because Robert 
Taliento was very young at the time of the alleged occurrence and obviously had been overreached by the defendant Giglio."

405 U.S. 150, *151; 92 S. Ct. 763, **764; 31 L. Ed. 2d 104, ***106; 1972 U.S. LEXIS 83, ****2



Page 3 of 4

 [****6]  The United  [*153]  States Attorney, Hoey, filed an affidavit stating that he had personally consulted with 
Taliento and his [****5]  attorney shortly before trial to emphasize that Taliento would definitely be prosecuted if he 
did not testify and that if he did testify he would be obliged to rely on the "good judgment and conscience of the 
Government" as to whether he would be prosecuted. 4

The District Court did not undertake to resolve the apparent conflict between the two Assistant United States 
Attorneys, DiPaola and Golden, but proceeded on the theory that even if a promise had been made by DiPaola it 
was not authorized and its disclosure to the jury would not have affected its verdict.  We need not concern 
ourselves with the differing versions of the events as described by the two assistants in their affidavits.  The heart of 
the matter is that one Assistant United States Attorney -- the first one who dealt with Taliento -- now states that he 
promised Taliento that he would not be prosecuted if he cooperated with the Government.

 [**766]   [1][2][3] [****7] [4][5][6]As long ago as Mooney v. Holohan, 294 U.S. 103, 112 (1935), this Court made 
clear that deliberate deception of a court and jurors by the presentation of known false evidence is incompatible 
with "rudimentary demands of justice." This was reaffirmed in Pyle v. Kansas, 317 U.S. 213 (1942).In Napue v. 
Illinois, 360 U.S. 264 (1959), we said, "the same result obtains when the State, although not soliciting false 
evidence, allows it to go uncorrected when it appears." Id., at 269. Thereafter Brady v. Maryland, 373 U.S., at 87, 
held that suppression of material evidence justifies a new trial "irrespective of the good faith or bad faith of the 
prosecution." See American  [*154]   [****8]  Bar Association, Project on Standards for Criminal Justice, 
Prosecution Function and the Defense Function § 3.11 (a).  When the "reliability of a given witness may well be 
determinative of guilt or innocence," nondisclosure of evidence affecting credibility falls within this general rule.  
Napue, supra, at 269. We do not, however, automatically require a new trial whenever "a combing of the 
prosecutors' files after the trial has disclosed evidence possibly useful to the defense but not likely to have changed 
the verdict . . . ." United States v. Keogh, 391 F.2d 138, 148 (CA2 1968). A finding of materiality of the evidence is 
required under Brady, supra, at 87. A new trial is required if "the false testimony could . . . in any reasonable 
likelihood have affected the judgment of the jury . . . ." Napue, supra, at 271.

 [***109]   [7] [8]In the circumstances shown by this record, neither DiPaola's authority nor his failure to inform his 
superiors or his associates [****9]  is controlling.  Moreover, whether the nondisclosure was a result of negligence 
or design, it is the responsibility of the prosecutor. The prosecutor's office is an entity and as such it is the 
spokesman for the Government.  A promise made by one attorney must be attributed, for these purposes, to the 
Government.  See Restatement (Second) of Agency § 272.  See also American Bar Association, Project on 
Standards for Criminal Justice, Discovery and Procedure Before Trial § 2.1 (d).  To the extent this places a burden 
on the large prosecution offices, procedures and regulations can be established to carry that burden and to insure 
communication of all relevant information on each case to every lawyer who deals with it. 

[9]Here the Government's case depended almost entirely on Taliento's testimony; without it there could have been
no indictment and no evidence to carry the case to the jury.  Taliento's credibility as a witness was therefore  [*155]
an important issue in the case, and evidence of any understanding [****10]  or agreement as to a future prosecution
would be relevant to his credibility and the jury was entitled to know of it.

[10]For these reasons, the due process requirements enunciated in Napue and the other cases cited earlier require
a new trial, and the judgment of conviction is therefore reversed and the case is remanded for further proceedings
consistent with this opinion.

Reversed and remanded.

MR. JUSTICE POWELL and MR. JUSTICE REHNQUIST took no part in the consideration or decision of this case.  

4 The Hoey affidavit, standing alone, contains at least an implication that the Government would reward the cooperation of the 
witness, and hence tends to confirm rather than refute the existence of some understanding for leniency.

405 U.S. 150, *152; 92 S. Ct. 763, **765; 31 L. Ed. 2d 104, ***108; 1972 U.S. LEXIS 83, ****4
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FORM OF FINAL PRETRIAL ORDER USED BY: 
HON. MARY L. COOPER, USDJ 
HON. FREDA L. WOLFSON, USDJ 
HON. PETER G. SHERIDAN, USDJ  
HON. MICHAEL A. SHIPP, USDJ                                                                              
HON. BRIAN R. MARTINOTTI, USDJ

This form is to be retyped in full (including all instructions) and all material inserted 
in proper sequence and not by means of attached riders except as provided below. 

PLEASE NUMBER ALL PAGES 

UNITED STATES DISTRICT COURT 
DISTRICT OF NEW JERSEY 

Plaintiff : Civil Action No.:  
: 

v. : FINAL PRETRIAL ORDER 
: 

Defendant : 

This matter having come before the Court for a pretrial conference pursuant to Fed. 
R. Civ. P. 16; and having appeared for plaintiff, and 
having appeared for defendant; the following Final Pretrial Order is hereby entered: 

1. JURISDICTION (set forth specifically).

2. PENDING/CONTEMPLATED MOTIONS (Set forth all pending or contemplated
motions, whether dispositive or addressed to discovery or to the calendar.  Also, set forth
the nature of the motion and the return date.  If the Court indicated that it would rule on
any matter at pretrial, summarize that matter and each party’s position).

3. STIPULATION OF FACTS (Set forth in narrative form a comprehensive listing of
all uncontested facts, including all answers to interrogatories and admissions, to
which there is agreement among the parties).

4. PLAINTIFF’S CONTESTED FACTS (State separately for each plaintiff.  Proofs
shall be limited at trial to the matters set forth below.  Failure to set forth any matter
shall be deemed a waiver thereof).

A. Plaintiff intends to prove the following contested facts with regard to liability:

B. Plaintiff intends to prove the following contested facts with regard to damages:
(This must include each item of damages, the amount of each item, the factual basis
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for each item and, if punitive damages are claimed, the facts upon which plaintiff will 
rely to establish punitive damages). 

5. DEFENDANT’S CONTESTED FACTS (State separately for each defendant. See
instructions above).

A. Defendant intends to prove the following contested facts with regard to liability.

B. Defendant intends to prove the following contested facts with regard to damages. (This
statement must include the factual basis for each defense against plaintiff’s claims for
damages).

6. PLAINTIFF’S WITNESSES (Aside from those called for impeachment purposes, only
those witnesses whose names and addresses are listed below will be permitted to testify
at trial).

A. On liability, plaintiff intends to call the following witnesses who will testify in
accordance with the following summaries:

B. On damages, plaintiff intends to call the following witnesses who will testify in
accordance with the following summaries:

C. Defendant objects to the following witnesses for the reasons stated:

7. DEFENDANT’S WITNESSES (See instructions above).

A. On liability, defendant intends to call the following witnesses who will testify in
accordance with the following summaries:

B. On damages, defendant intends to call the following witnesses who will testify in
accordance with the following summaries:

C. Plaintiff objects to the following witnesses for the reasons stated:

8. EXPERT WITNESSES (No opposing counsel shall be permitted to question the
expert’s qualifications unless the basis of an objection is set forth herein).

A. Plaintiff’s expert witnesses are:

B. Defendant’s objections to the qualifications of plaintiff’s experts are:

C. Defendant’s expert witnesses are:

D. Plaintiff’s objections to the qualifications of defendant’s experts are:
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9. PLAINTIFF’S EXHIBITS (Except for exhibits the need for which could not 
reasonably have been foreseen or which are used solely for impeachment purposes, only 
the exhibits set forth on the exhibit list attached hereto may be introduced at trial.  Any 
objection to an exhibit, and the reason for said objection, must be set forth below or it 
shall be deemed waived.  All parties hereby agree that it will not be necessary to bring in 
the custodian of any exhibit as to which no such objection is made). 

 
A. Plaintiff intends to introduce into evidence the exhibits listed on the attached exhibit 
list (list by number with a description of each): 

 
B. Defendant objects to the introduction of plaintiff’s exhibits (set forth number of an 
exhibit and grounds for objection): 

 
10. DEFENDANT’S EXHIBITS (See instructions above). 

 
A. Defendant intends to introduce into evidence the exhibits listed on the attached exhibit 
list (list by number with a description of each): 

 
B. Plaintiff objects to the introduction of defendant’s exhibits (set forth number of 
exhibit and grounds for objection): 

 
(Copies of exhibits are to be made for opposing counsel, and a bench book of exhibits 
is to be delivered to the Judge at the start of trial.  If counsel desires to display exhibits 
to the jury, sufficient copies should be available to provide each juror with a copy; 
alternatively, enlarged photographic or projected copies may be used). 

 
11. PLAINTIFF’S LEGAL ISSUES 

 
12. DEFENDANT’S LEGAL ISSUES 

 
13. CHOICE OF LAW: (If there is any issue as to what state’s law is applicable to any 

count of the complaint, set forth the choice of law question.  This issue shall be 
separately briefed in accordance with an order to be entered herewith). 

 
14. MISCELLANEOUS (Set forth any other matters which require action by, or 

should be brought to the attention of the Court). 
 
15. JURY TRIALS - Not later than   . 

 
A. Each side shall submit to the Judge and to opposing counsel a trial brief or  
memorandum in accordance with Local Civil Rule 7.2B, with citations to authorities and 
arguments in support of its position on all disputed issues of law.  In the event a brief 
shall not be filed, the delinquent party’s complaint or defense may be stricken. 

 
B. Counsel for each party shall submit to the Judge, with a copy to opposing counsel, 
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written requests for instructions to the jury.  Supplemental requests for instructions may 
be submitted at any time prior to argument to the jury.  All requests for instructions shall 
be plainly marked with the name and number of the case, shall contain citations of 
supporting authorities, if any, and shall designate the party submitting same.  In the case 
of multiple requests by a party, these shall be numbered in sequence and each request 
shall be on a separate sheet of paper. 

 
C.  Joint proposed verdict form/special interrogatories are to be submitted to the trial 
judge. 

 
D.  Proposed voir dire are to be submitted to the trial judge. 

 
16. NON-JURY TRIALS  - Not later than   . 

 
A. Each side shall submit to the Judge and opposing counsel a trial brief or memorandum 
in accordance with Local Civil Rule 7.2B with citation to authorities and arguments in 
support of its position on all disputed issues of law.  In the event a brief shall not be filed, 
the delinquent party’s complaint or defense may be stricken. 

 
B. Each side shall submit to the Judge and other counsel proposed written findings of fact 
and conclusions of law.  There is reserved to counsel the right to submit additional 
proposed findings of fact and conclusions of law during the course of the trial on those 
matters that cannot reasonably be anticipated. 

 
17. TRIAL COUNSEL (List the names of trial counsel for all parties). 

 
18. BIFURCATION (Where appropriate, the issues relating to liability shall be severed and 

tried to verdict.  Thereafter, all issues relating to damages will be tried). 
 

The issues of liability and damages SHALL / SHALL NOT be tried separately. 
 
19. ESTIMATED LENGTH OF TRIAL 
 
   DAYS FOR LIABILITY 
 
and 
 
  DAYS FOR DAMAGES. 
 

 
AMENDMENTS TO THIS PRETRIAL ORDER WILL NOT BE PERMITTED UNLESS 
THE COURT DETERMINES THAT MANIFEST INJUSTICE WOULD RESULT IF THE 
AMENDMENT IS DISALLOWED. 
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(ATTORNEY FOR PLAINTIFF) 
 
 
 

(ATTORNEY FOR DEFENDANT) 
 
 
 
           

  UNITED STATES MAGISTRATE JUDGE 
 
DATED:    

 
(EXHIBIT LIST TO FOLLOW) 




